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CREEPING LEGALISM IN LABOR 
ARBITRATION: An Editorial 


— THAN a dozen years have elapsed since, at the end of 

World War II, labor and management spokesmen at a govern- 
ment-sponsored conference unanimously urged inclusion of arbitration 
causes in all collective bargaining contracts. Such provisions had 
been virtually compelled by government during the period of War 
Labor Board controls. Now that the emergency was over, and with 
the prospect of re-adjustment grievances before them, the parties 
wanted the advantages of arbitration they had become accustomed 
to, but without the element of compulsion. 

The decade that followed saw a truly remarkable demonstration 
of what can be accomplished by voluntary means. Arbitration clauses, 
no longer required by law or regulation, were nevertheless written 
into most of the newly negotiated agreements. By 1949 the Bureau 
of Labor Statistics was able to report that 83 percent of collective 
bargaining contracts provided for grievance arbitration. Four years 
later, arbitration had reached the 90 percent level. It is certainly no 
exaggeration to say that labor-management arbitration today enjoys 
an unchallenged position in American industrial relations. 

But in the course of this development—and perhaps because of 
the very speed with which it took place—certain practices and ten- 
dencies have appeared which, if not checked, may prevent companies 
and unions from getting the full benefit of their arbitration clauses. 
One of these problems is the growing superstructure of legal trap- 
pings which has been increasingly evident in arbitration cases. This 
tend was commented upon recently by Emanuel Stein, a well known 
abitrator and head of New York University’s Department of Eco- 
nomics. “‘A frustrating kind of legalism has crept into labor relations 
because the arbitrator has come to function like a judge and the 
parties have come to treat arbitration like litigation, with all the 
tanons of construction familiar to the law of contracts,” he told an 
audience of government labor experts. 

We believe that Professor Stein is quite correct both in his ob- 
ftvation of the facts and in placing responsibility on parties and 
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arbitrators alike. The trend has, in fact, gone so far that unless it 
is reversed there is serious danger that arbitration will lose the very 
characteristics of speed, economy and informality that cause com- 
panies and unions to prefer this method of grievance settlement above 
all others. 


An arbitration award within the last year may be cited as one 
example of legalism carried to what may indeed be called a frustrat- 
ing extreme. In this case, management of a multi-plant company de- 
cided to cease operations for a week, designating the shut-down as 
a “vacation.” When the employees applied for unemployment com- 
pensation, the authorities ruled that workers on vacation were not 
unemployed within the meaning of the state laws. The union there- 
upon filed a grievance, accusing the employer of misrepresenting a 
layoff as a vacation and demanding, as a remedy, that the company 
pay all workers the money they would have received in unemploy- 
ment compensation if the closing of the plant had been reported 
differently. The matter then went to a tri-partite board of arbitration. 

During the hearings, both parties cited published awards. In 
addition, the impartial arbitrator did research among the volumes 
of reported cases. In the thousands of awards, there was only one 
case, according to the written opinion of the impartial arbitrator, 
that was similar to the one before him. And even this, he wrote, “was 
not quite on all fours . . . for, of course, the contract provisions dif- 
fered.” Nevertheless, the impartial member of the board went on to 
say, “it [the cited case] has stood in the books for five years, for all 
to read, as a warning that the designation of a shutdown as a vacation 
period, with consequent effect upon rights to unemployment benefits, 
may involve a company in a breach of contract with consequent 
damages.” 


The grievance was upheld and the company was directed to 
pay employees the sum they would have collected from unemploy- 
ment compensation funds of the state. We are not here quarreling 
with the finding or the remedy. Quite possibly, the arbitrator would 
have come to the same conclusion without the support he found 
in a five year old case. But the very notion that a published award 
is “in the books for all to read” is something borrowed from the 
field of litigation and utterly foreign to arbitration. The publication 
of arbitration awards undoubtedly serves a useful educational func- 
tion, because they afford good insight into how industry in general 
copes with labor relations problems. But these awards are not sub- 
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ject to appeal, nor is there any way of knowing whether the relatively 
few awards that appear in print are truly representative of the total 
practice of arbitration. To speak of an award being “in the books,” 
as if it were a court decision that has withstood appeals to higher 
bodies, is to place upon labor and management a burden they never 
undertook when they agreed to arbitrate differences arising under 
their own contract. 


Admittedly, this is an extreme example. Arbitrators do not often 
tell parties in so many words that they should have known that they 
were violating their own contracts because another party, in another 
case reported years earlier, was similarly found in violation. But 
the incident described here is nevertheless significant, for it points up 
the results that may follow if the present drift toward unnecessary 
legalism is not halted. 


The arbitrator in the case referred to above found, as we have 
said, only one published case resembling that before him. No such 
shortage faced another arbitrator hearing a discharge grievance at 
about the same time. Here is a record of the arbitrator’s citations: 
To show why the burden of proof should be on management in dis- 
charge cases—five previous awards. To explain that regardless of 
burden of proof, the weight of evidence might shift from one side 
to another, depending on circumstances—two court cases. For a 
definition of the term “preponderance of evidence” he referred to 
three court cases and two NLRB proceedings. On the nature of 
“self defense’”—seven court actions and three arbitration awards. 
Finally, the arbitrator addressed himself to the basic issue of whether 
the company’s rule was reasonable that both employees engaging in 
fisticuffs could be discharged without regard to who was the aggres- 
sor. On this he found four court cases worth citing. Concluding that 
the issues in the case before him resembled those in one of the lead- 
ing court cases rather than in the other, he rendered his decision 
accordingly. Altogether, by our calculations, there were twenty-six 
separate citations given before the decision was announced. The effect 
of this research on the arbitrator’s bill for study time may be 
imagined. 


It is bad enough when an arbitrator cannot render a just award 
without leaning on the reasoning power of others. But what shall we 
‘ay of the arbitrator who has no trouble in arriving at his own de- 
cision, but who insists on documenting his opinion and award with 
‘superfluous supporting citations? A. typical case in point was that 
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of an arbitrator who had before him the fairly simple issue of whether 
a discharge for excessive absenteeism was justified. The record was 
clear and overwhelming. According to the arbitrator, the man had 
merited discharge long ago and was let off with warnings only be- 
cause of the extraordinary leniency of management. The eventual 
discharge was overdue and the arbitrator said so decisively. Why was 
it necessary in the final paragraph of the written opinion to cite four- 
teen previous awards turning “on factors similar to those in the 
present arbitration case”? 

In another case, the arbitrator made the following findings of 
fact: A night shift employee with a responsible job was found asleep 
in a remote part of the plant. His shoes were off, he had a blanket 
wrapped around him, his head was propped up and he had an alarm 
clock set to ring shortly before the end of his shift. Faced with the 
question of whether this man was properly discharged, the arbi- 
trator apparently had no difficulty answering in the affirmative. But 
did he add anything of value to the parties when, after research into 
published awards, he concluded that “experienced arbitrators dealing 
with the problem of sleeping during working hours” have similarly 
upheld discharges? 

And so it goes, one arbitrator burdening his written opinion with 
numerous citations to support self-evident conclusions, while another, 
presumably after no less diligent research, regretfully reporting that 
“the arbitrator has been unable to locate any published case similar 
to the one before us.” In fairness to the arbitrators it should be added 
that the malady is not altogether their fault. It must also be attributed 
in large measure to the parties who persist in citing cases despite the 
fact that they know that prior awards constitute no binding prece- 
dent. Under such circumstances, the arbitrator naturally wants the 
losing party to know that his citations have been considered. What 
better way is there to do this than to locate additional cases on his 
own? This practice having continued for a number of years, it is no 
longer possible to say whether parties cite cases because that is what 
they think the arbitrators want, or whether arbitrators cite cases to 
please the parties. Undoubtedly, there is truth in both suppositions, 
for cause and effect interact. 

If arbitration is to serve the parties in the manner that was 
originally contemplated when labor and management began to adopt 
arbitration clauses on a voluntary basis, there must be a firm de- 
termination by parties and arbitrators to adhere more closely to first 

(Continued on Page 161) 
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SENIORITY vs. ABILITY 
A Practice Arbitration 


Eviror’s Note: The practice arbitration has become one of the 
most effective instruments for training management and labor groups 
and for use tn academic teaching at various levels. The case pre- 
sented below, popularly called the Acme Office Machine Company 
Case, has been performed hundreds of times before organizations of 
all kinds and has proved to be one of the most popular. Most often, 
it is presented before an arbitrator who has no previous knowledge 
of the issues. In this way, maximum advantage is derived not only 
from role-playing, but also through audience participation. Members 
of the audience may take the arbitrator's oath and vote on a decision, 


thus comparing their own judgment with that of the professional 
arbitrator. 


The Arbitrator: Gerald Jones 

Appearances: For International Association of Machinists, AFL-CIO 
Michael Delaney, Grand Lodge Representative 
Sam Wilson, the aggrieved employee 
Ralph Brown, Shop Steward 

Appearances: For Acme Office Machine Company 
William Clayton, Personnel Director 
Ben Hopkins, General Foreman 
Joe Safford, an employee 

Appearances: for the American Arbitration Association 
Tribunal Clerk 


TRIBUNAL CLERK: Mr. Jones, will you rise and take the 
arbitrator’s oath? 


(Both rise and raise right hands) 
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Do you solemnly swear that you will faithfully and fairly hear 
and examine the matters in controversy and that you will make a 
just award according to the best of your understanding? 


ARBITRATOR JONES: I do. 


TRIBUNAL CLERK: This proceeding is under the Voluntary 
Labor Arbitration Rules of the American Arbitration Association. Ar- 
bitration was initiated by Demand for Arbitration in accordance with 
a collective bargaining agreement dated May 10, 1957. The Arbitra- 
tion clause reads: t 


Any dispute, claim or grievance arising out of or relating 
to this agreement shall be submitted to arbitration under the 
Voluntary Labor Arbitration Rules of the American Arbi- : 
tration Association. The parties further agree that there shall I 
be no suspension of work when such dispute arises and while \ 
it is in process of adjustment or arbitration. ‘ 

c 

r 


The Demand for Arbitration, dated August 4, 1958, contains this 
statement of the grievance: 


Sam Wilson, classified as an inside repairman, with an hourly \ 
rate of $1.70, claims that he was discriminated against in t 
that the Employer on June 18th promoted a man with less 
seniority to the position of outside serviceman, at a rate of 
$1.80 per hour. Mr. Wilson further claims he is entitled to 


the outside serviceman job by reason of his seniority and abil- § 
ity to perform the duties of that classification. He demands 0 
reclassification to outside serviceman plus 10¢ per hour for ‘ 


all hours worked since June 20th, the date on which he filed 
a grievance. 


C 
It was signed by Dave Edwards, President, Lodge 200, Interna- g 
tional Association of Machinists. g 


In reply to this Demand for Arbitration, Joseph Perkins, Manager n 
of the Acme Office Machine Company, wrote the following letter to 4 
Mr. Edwards, a copy of which was sent to the American Arbitration f 
Association : 


Dear Mr. Edwards: ye 


We have received a demand for arbitration asking that 
Sam Wilson be upgraded to outside serviceman and be 
granted the difference in pay between his present rate and th 
that of outside serviceman since June 20. 

The company emphatically disputes such claim. Sam 











ar 


\r- 


fa- 


na- 


ger 
r to 
Hon 











SENIORITY VS. ABILITY 


Wilson is not qualified to perform the duties of outside serv- 
iceman and the company therefore felt justified in filling 
the vacancy in that position by promoting a qualified 
employee. 

Very truly yours, 


JOSEPH PERKINS, Manager 


ARBITRATOR JONES: Thank you. Well gentlemen, now I 
believe we can proceed. Since the union is the party who initiated 
this arbitration I suggest we hear from that side first. Mr. Delaney, 
would you care to make an opening statement: 

DELANEY: I would, thank you. Mr. Arbitrator, this arbitration 
case has grown out of a grievance filed by Sam Wilson, a first class 
repairman employed by the Acme Office Machine Company. Mr. 
Wilson’s grievance is that he was discriminated against in not getting 
an upgrading to the position of Outside Serviceman, when that va- 
cancy occurred last June. Mr. Wilson is now at the top of the rate 
range for his present classification. This rate is $1.70 an hour, while 
the starting rate for Outside Serviceman is $1.80 per hour. Mr. 
Wilson therefore claims, in addition to the Outside Serviceman job, 
the difference of 10¢ per hour for every hour worked since the griev- 
ance was filed on June 20th. 

The facts of the case are as follows: Early in June, an Outside 
Serviceman was inducted into the army and the vacancy was posted 
on the bulletin board on June 10th, in accordance with Article VII 
of the collective bargaining agreement. On June 11, Wilson bid for 
that job. One other bid was entered, by a man with less seniority. 
On June 18, the company promoted the man with less seniority. A 
grievance was filed on June 20th and after the company failed to 
give satisfaction during the preliminary steps of the grievance pro- 
cedure a demand for arbitration was sent to the company on August 
4th, in accordance with the collective bargaining agreement. My 
first witness, if there is no objection, will be Sam Wilson. 

ARBITRATOR JONES: Just a moment, Mr. Delaney. Perhaps 
Mr. Clayton would like to make a brief opening statement before 
you introduce your first witness. 

CLAYTON: If you don’t mind, Mr. Arbitrator, I would just 
as soon wait with my opening remarks until it is my turn to present 
the company’s case. 

ARBITRATOR JONES: As you wish. Before we proceed, I 
think it might be a good idea to place the collective bargaining agree- 
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ment in the record, perhaps as a joint exhibit, if you gentlemen agree. 

DELANEY: Yes, that’s a good idea. 

CLAYTON: I agree. I have a copy here of the agreement in 
printed form. 

ARBITRATOR JONES: I will ask the Tribunal Clerk to mark 
it as Joint Exhibit 1. I think we can now proceed. Mr. Wilson, you 
may take the stand. 


(WILSON takes the stand and is sworn) 


TRIBUNAL CLERK: Do you solemnly swear that the evidence 
you are about to give will be the truth, the whole truth and nothing 
but the truth, so help you God? 

WILSON: I do. 

DELANEY: Please state your name, present job classification 
and rate of pay. 

WILSON: My name is Sam Wilson. I’m a first class repairman 
at $1.70 per hour. 

DELANEY: How long have you been with the company? 

WILSON: About eight years. 

DELANEY: Will you give a brief account of your progress with 
the company? 

WILSON: Well, I started as a general helper. After about a 
year, I was made an apprentice to the typewriter repairman. I was 
moved around after that and learned to repair all the different types 
of machines the company handles. About two years ago, I was made 
a first class repairman and that’s what I am now. 

DELANEY: Did you take any special courses of training for 
your job? 

WILSON: Yes. I took a course in machine shop practice in 
night school. 

DELANEY: Did the Compary know about your studies on your 
own time to improve yourself on the job? 

WILSON: Yes. In fact, the company paid half the cost. That’s 
the company policy. And when I got my certificate that I finished 
the course, a copy was sent to the personnel director. 

DELANEY: Have you any evidence that the company appre- 
ciated your work as a first class repairman? 

WILSON: Well, I got two merit increases, that brought me to 
the top of the rate range. I never heard any complaints about my 
work. In fact, I generally get the most complicated jobs that come 
into the shop. 
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DELANEY: What’s your seniority status with the company? 

WILSON: I have top seniority in my department and I’m about 
sixth or seventh in the company. 

DELANEY: That means you have more seniority than any other 
first class repairman, doesn’t it? 

WILSON: That’s right. 

DELANEY: Have you ever been disciplined or have you ever 
had any complaints about your conduct at work? 

WILSON: No. I get along OK with everybody. 

DELANEY: Now tell us briefly about your bid for the Outside 
Serviceman job and what happened. 

WILSON: Well, I’ve been waiting for an opening to get into 
that job because I’d like that kind of work and besides, it pays more 
money. Last May I found out one of the men in that department 
was quitting. The man actually left the first week in June and as 
soon as I saw a notice on the bulletin board, I put in for it. 

DELANEY: And what happened? 

WILSON: Nothing. The first thing I knew was that someone 
else got the job. 

DELANEY: Are you qualified to do the work of an Outside 
Serviceman ? 

WILSON: Sure. In fact, the outside man fixes only the easy 
jobs. If there is a big job to be done he brings it back to the shop 
for us to work on. 

DELANEY: That’s all the questions I have to ask Mr. Wilson 
right now. 

ARBITRATOR JONES: Mr. Clayton, would you like to cross- 
examine the witness now? 

CLAYTON: Yes, I would, thank you. Mr. Wilson, you testified 
that you have been with the company for eight years. Where did you 
work before you came here? 

WILSON: I was with the Erie Railroad. 

CLAYTON: Doing what? 

WILSON: Yard laborer. 

CLAYTON: And where did you work before that? 

WILSON: Before that I was working for a gas station. 

CLAYTON: Were you selling gas? 

WILSON: No. I changed tires and helped in the grease pit. 

CLAYTON: What kind of jobs did you have before the gas 
station job? 
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WILSON: I helped on trucks and had other odd jobs. 

CLAYTON: In your whole work experience, did you ever have 
an office job? 

WILSON: No. 

CLAYTON: What education have you had? 

WILSON: One year high school. A few years ago I went to 
night school to learn machine shop practice. 

CLAYTON: Did you ever have any experience in salesmanship 
or take any courses of training for selling jobs? 

WILSON: No. 

CLAYTON: During periods of unemployment, before you came 
to work for Acme, did you ever look for selling jobs or try to learn 
salesmanship? 

WILSON: Well, when I wasn’t working, I generally took the 
first job that came along, if the pay was right. 

CLAYTON: But you never worked at selling or in clerical jobs. 

WILSON: No, I never did. 

CLAYTON: That’s all the questions I have to ask Mr. Wilson. 

DELANEY: I would like to call as my next witness Ralph 
Brown. 


(BROWN takes the stand and is sworn) 


TRIBUNAL CLERK: Do you solemnly swear that the evidence 
you are about to give will be the truth, the whole truth and nothing 
but the truth, so help you God? 

BROWN: I do. 

DELANEY: Please state your name and position in the shop. 

BROWN: My name is Ralph Brown and I’m shop steward. 

DELANEY: Are you familiar with the collective bargaining 
agreement and with this grievance? 

BROWN: I am. 

DELANEY: What does your agreement say about promotions 
and upgrading? 

BROWN: The contract says that when there is an opening for 
a better job, notice should be posted on the bulletin board for three 
working days before it’s filled. Men who think they qualify for it 
can then bid, and the man with the most seniority gets it, provided 
he’s qualified. 

ARBITRATOR JONES: Excuse me, Mr. Delaney, but would 
you care to identify the contractual provision you refer to? 
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DELANEY: Yes, I was coming to that. It is Article VII and 
it reads: 


“When any vacancy occurs within the bargaining unit, it 
shall be filled on the basis of seniority, provided the senior 
employee is reasonably qualified to perform the duties of 
that position. Notice of such vacancy shall be posted on the 
bulletin board at least three working days before the va- 
cancy is filled. Employees shall have the right to bid for the 

job within that period of time. Bids submitted after the three 

days notice may be disregarded at the discretion of the 

employer.” 
Now, getting back to Article VII, Mr. Brown, did the company com- 
ply with its provisions when the vacancy occurred in the Outside 
Serviceman job? 

BROWN: Well, they did insofar as posting notice is concerned. 
But Sam Wilson didn’t get the job although he had more seniority 
than the man who did get it. 

DELANEY: Is Sam Wilson qualified for upgrading? 

BROWN: He is. He’s the best repairman in the shop. 

DELANEY: Does your company have a job evaluation plan? 

BROWN: Well, a plan was drawn up a few years ago, before 
the union was recognized. 

DELANEY: Has the union accepted the plan? 

BROWN: Not completely. In every contract we negotiated, some 
changes were made in the way jobs were grouped into labor grades. 
But mostly we went along with it. 

DELANEY: Has the Outside Serviceman job always been con- 
sidered a higher job than the first class repairman? 

BROWN: Yes. We never objected to that. 

DELANEY: So that the next higher job for a first class repair- 
man would be an Outside Serviceman? 

BROWN: That’s right. Promotion to outside serviceman is the 
only way a repairman can move ahead after he’s at the top of the 
range for the first class repairman. The outside serviceman is the 
top job within the bargaining unit. 

DELANEY: As shop steward, you are in a position to know 
all about the efficiency and conduct of Mr. Wilson, aren’t you? 

BROWN: Yes. I can tell you that there has never been any 
trouble with him. He always did a good job, got along all right with 
the men and with supervision and the fact that he gets the top rate 
for first class repairman proves it. 
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DELANEY: You don’t have an automatic progression plan from 
minimum to maximum of the rate range in your shop, do you? 

BROWN: Only partly. The way we work it, progression is auto- 
matic, by length of service to the mid-point of the rate range. But 
the rest of the way is by merit alone. The company has the right to 
give or refuse to give merit increases, and the union has a right to 
make a grievance of it if we suspect discrimination. In Mr. Wilson's 
case, there was no problem because he got his merit raises. 

DELANEY: No more questions. Your witness, Mr. Clayton. 

CLAYTON: Mr. Brown, you know Mr. Wilson well, don’t you? 

BROWN: Pretty well, yes. 

CLAYTON: He’s a member in good standing in the union? 

BROWN: Yes. 

CLAYTON: How long has he been a member of the union? 

BROWN: Since we were recognized, three years ago. 

CLAYTON: Does Mr. Wilson now, or did he ever, hold union 
office? 

BROWN: No. I think he may be on some committees, but he’s 
not an officer. 


CLAYTON: Did he ever run for office? 


DELANEY: Now just a minute, Mr. Arbitrator. I don’t see 
how Mr. Wilson’s running for union office has anything to do with 
this case. 


CLAYTON: If you will just permit me to ask one or two more 
questions along this line I think it will be clear. 

ARBITRATOR JONES: Well, I don’t exactly see the pertinence 
of that question, but go ahead. I’ll reserve decision for a few minutes. 

CLAYTON: Thank you. I'll repeat the question. Did Sam 
Wilson ever run for union office? 

BROWN: Yes. Once or twice. He didn’t make it. 

CLAYTON: Mr. Wilson is popular with his fellow workers, isn’t 
he? 

BROWN: Yes. 

CLAYTON: But when it came to electing someone to represent 
the union, they voted for someone else, didn’t they? 

BROWN: Well, Wilson got a lot of votes. It’s just that someone 
else got more votes. 

CLAYTON: Don’t you think it significant that his fellow work- 
ers considered that he lacked personal qualifications, in education and 
training, to be in a position where he would have to speak persuasively? 
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ARBITRATOR JONES: Excuse me, Mr. Clayton. I don’t think 
I’m going to allow any more questions along that line and in coming 
to a decision on this case I’m not going to give any weight to evi- 
dence concerning Mr. Wilson’s record as a union member at all. 

BROWN: Well, even though no weight is going to be given to 
this subject, I don’t mind telling you that nobody ever took a poll 
to find out why people vote one way or another. We have a demo- 
cratic union and every member can vote as he pleases. 

ARBITRATOR JONES: All right. You’ve answered the ques- 
tion. But I said I’m not going to allow any more arguments along 
that line. Please proceed with a proper course of cross-examination, 
Mr. Clayton. 

CLAYTON: Mr. Brown, are you familiar with the company’s 
job evaluation plan and job descriptions? 

BROWN: Yes. 

CLAYTON: Did the union ever object to the accuracy of the 
job description of the Repairman, First Class and Outside Service- 
man, which I now show you? 

BROWN: No. But I think you’re probably overstating the im- 
portance of the sales angle in the outside serviceman job. 

CLAYTON: I have no further questions of this witness. Mr. 
Arbitrator, I would like to introduce for the record two job descrip- 
tions, one of the Repairman, First Class, and the other of the Out- 
side Serviceman. Both are taken from the official job evaluation plan 
of the company. 

ARBITRATOR JONES: Have you any objection, Mr. Delaney, 
to receiving these exhibits? 

DELANEY: No, subject, of course, to the point Mr. Brown 
just made about our never having negotiated those descriptions and 
our not agreeing that they are fully accurate. 


JOB DESCRIPTIONS 


Repairman, First Class 


Inspects, adjusts, repairs, cleans and overhauls office 
machines such as adding machines, calculating machines, 
tabulating machines, bookkeeping machines, multigraph ma- 
chines, mimeograph machines, typewriters or cash registers; 
diagnoses the defects in the machines by inspection, by dis- 
assembling the machines and examining the moving parts 
or other mechanisms, or by starting the machines in opera- 
tion and testing for unusual sounds; removes, repairs and 
replaces broken and worn out parts. Must be familiar with 
machine shop practice. 








THE ARBITRATION JOURNAL 


Outside Serviceman 


Visits premises of customers to perform routine servic- 
ing operations on office machines such as adding machines, 
calculating machines, tabulating machines, bookkeeping ma- 
chines, multigraph machines, mimeograph machines, type- 
writers or cash registers; cleans, oils, adjusts machines; if 
machines are merely out of adjustment, tightens, loosens, sets 
or otherwise adjusts gears, rollers, pinions, and other parts, 
using hand tools, such as wrenches, pliers, and screw drivers; 
if larger repairs are required, removes machine to the factory 
for overhaul by repairman, first class. Gives instructions to 
machine operators, explaining the action of the mechanism 
and otherwise shows how to avoid damage. Consults with 
customers on condition of office machines and recommends 
purchase of new and rebuilt machines to replace worn out 
and obsolete models. Sells service contracts for regular check- 
up of office machines. 


ARBITRATOR JONES: You may call your next witness, Mr. 


Delaney. 


DELANEY: We have no further witnesses. 
ARBITRATOR JONES: In that case, you may proceed, Mr. 


Clayton. I believe you want to make an opening statement before 
putting on your witnesses. 


CLAYTON: That is right. We will prove in this arbitration 


hearing that the company complied with all its contractual obliga- 
tions and that we exercised management’s prerogatives in a proper 
manner. The applicant for the job of outside serviceman who had 


most seniority was not qualified for that job. Consequently, we up- 
graded the less senior man, who was qualified. 


of a notice on the bulletin board, Mr. Wilson’s bid, and his filing 
of a grievance are substantially as indicated in the union’s presen- 
tation of the case. I won’t take the time at this hearing to go over 
it again, except to emphasize that it shows how scrupulously the com- 
pany fulfilled its obligations under the contract. I would also like 
to point out that as the union admits, we moved Mr. Wilson up 
pretty steadily and we gave him two merit increases last year. That 
shows we have nothing against him as an inside man and that accu- 
sations of discrimination are unjustified. 





The facts about the way the vacancy came about, our posting 


My first witness will be Mr. Ben Hopkins. 





(HOPKINS takes the stand and is sworn) 
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TRIBUNAL CLERK: Do you solemnly swear that the evidence 
you are about to give will be the truth, the whole truth and nothing 
but the truth, so help you God? 

HOPKINS: I do. 

CLAYTON: Please state your name and position in the shop. 

HOPKINS: My name is Ben Hopkins. I’m general foreman. 

CLAYTON: Are you in the collective bargaining unit? 

HOPKINS: No. 

CLAYTON: Are you in charge of the inside workers, or do all 
employees in the bargaining unit come under your jurisdiction. 

HOPKINS: I’m in charge of all, inside and outside. 

CLAYTON: How long have you been with the company? 

HOPKINS: About seven years. 

CLAYTON: Were you hired as a foreman? 

HOPKINS: Well, I was only a department foreman when I 
came in. I was promoted to general foreman a few years later. 

CLAYTON: Were you general foreman when the job evaluation 
plan was drawn up? 

HOPKINS: Yes. 

CLAYTON: Tell us about it. 

HOPKINS: Well, about four years ago, the company hired a 
firm of industrial engineers to draw up this plan for us because the 
company had been hiring and setting rates in a very haphazard way 
and there was dissatisfaction. These engineers drew up job descriptions 
for all the jobs and grouped them into labor grades with a rate range 
for each job. In this way, there was established an orderly way of 
progression and the men were satisfied that they were all treated 
fairly. 

CLAYTON: Did the union accept this plan? 

HOPKINS: It was already in effect when the union was recog- 
nized. But changes were made from time to time in negotiations. 
One change was that instead of merit increases all the way in the 
tate range, we agreed to length of service raises half way, and merit 
increases the rest of the way. 

CLAYTON: What do you think of Sam Wilson? 

HOPKINS: Asa worker or personally? 

CLAYTON: Well, both. 

HOPKINS: As a worker, he’s very good. That is, as a repair- 
man. But I don’t think he has the kind of personality for a selling job. 

CLAYTON: What do you mean by that? 
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HOPKINS: He speaks in kind of a rough, uneducated way, and 
sometimes he’s not very tactful. 

CLAYTON: Will you describe the duties of an Outside Service- 
man? 

HOPKINS: When we get calls from customers telling us that 
their office machines are out of order, we send a serviceman out to 
fix the machines on the spot or to bring them in if they need major 
work. The serviceman has to get along well with people and do sort 
of a selling job, too. If a machine is too old to be fixed properly, 
the serviceman tries to take it as a trade-in on a new machine. It 
is especially important that he get along with the female employees 
of our customers. We once had a man who could never get past the 
receptionist when he visited a large office because he was such an 
objectionable character. Eventually, we got rid of him. The Outside 
Serviceman job is a sensitive spot for the company and we have to 
have a man we can be sure of. 

CLAYTON: No more questions. 

ARBITRATOR JONES: You may cross-examine, Mr. Delaney. 

DELANEY: Mr. Hopkins, how long have you been supervising 
Sam Wilson? 

HOPKINS: All the time I’ve been with the company, seven 
years. 

DELANEY: Have you ever had any trouble with him? 

HOPKINS: No, not real trouble. 

DELANEY: What do you mean “not real trouble”? Has he 
been a good worker, or not? 

HOPKINS: He’s been a good worker. Once in a while there’d 
be an argument in the shop about something and I’d have to caution 
him to take it easy and quiet down. But I don’t regard that as real 
trouble. 

DELANEY: In your experience as a foreman, do you find that 
workers in the shop sometimes talk rough and use profanity? 


HOPKINS: Oh, yes! 


DELANEY: And you don’t pay any particular attention to it, 
do you? 

HOPKINS: Not unless it gets out of hand so that it might lead 
to violence. 


DELANEY: In other words, a certain amount of unpolished 
speech, shall we say, is normal in the factory, isn’t it? 
HOPKINS: Yes, a certain amount. 
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DELANEY: When things go wrong in the shop, do you some- 
times do some cursing yourself? 

HOPKINS: It happens sometimes, but not often. 

DELANEY: But when you’re outside the shop, particularly in 
the presence of ladies, you behave like a gentleman, don’t you? 

HOPKINS: Yes. 

DELANEY: Then why do you doubt that Sam Wilson would 
exercise the same discretion in the office of a customer? 

HOPKINS: It isn’t only a matter of cursing. Wilson doesn’t have 
enough education. He just doesn’t have the personality for getting 
along without arguments. And the way he talks would be kind of 
conspicuous in an office. He just hasn’t got what it takes to be a 
salesman. 

DELANEY: Are you familiar with the job description of Out- 
side Serviceman, as introduced by Mr. Clayton as a company exhibit? 

HOPKINS: Yes, I am. 

DELANEY: Do you find anything in that job description about 
education ? 

HOPKINS: Well, no. That’s not a description of the necessary 
qualifications for the job. It’s just a description of what a man ac- 
tually does. 

DELANEY: But the company never saw fit, in writing that job 
description, to stress educational background. 

HOPKINS: No. As I say, it isn’t that kind of a job description. 

DELANEY: Have you ever hired Outside Servicemen? 

HOPKINS: Do you mean whether I ever hired any personally? 

DELANEY: Yes. 

HOPKINS: I never hired any directly, but when the Personnel 
Department is considering a man they usually send him along to talk 
to me as well as to others. And then I usually tell Mr. Clayton what 
my impressions were. 

DELANEY: Now, Mr. Hopkins, getting back to an earlier re- 
mark, you said that Sam Wilson hasn’t got what it takes to be a sales- 
man. I believe those were your exact words. How do you know he 
wouldn’t learn what is necessary if you gave him a chance? 

HOPKINS: I just don’t think he’s got the aptitude for it. 

DELANEY: Mr. Hopkins, has it ever happened, in the past, that 
you promoted a man to the next higher job even though he wasn’t 
fully qualified at the time of promotion? 


HOPKINS: Oh, yes, that happens often! 
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DELANEY: You do that because you believe in giving a man 
a chance to grow into the higher job, isn’t that right? 

HOPKINS: Yes, when I think he has it in him. 

DELANEY: But you refused to give Wilson that chance. You 
just took it for granted that he would talk and act outside the job 
just as he does inside. You assumed he wouldn’t learn and you re- 
fused to give him a chance. 

HOPKINS: Well, as I say, the Outside Serviceman job is too 
sensitive. It would be too risky. We would be losing accounts with 
every bad impression Wilson would make. 

DELANEY: No more questions. 

CLAYTON: My next witness is Joe Safford. 


(SAFFORD takes the stand and is sworn) 


TRIBUNAL CLERK: Do you solemnly swear that the evidence 
you are about to give will be the truth, the whole truth and nothing 
but the truth, so help you God? 

SAFFORD: I do. 

CLAYTON: Mr. Safford, how long have you been with the 
company? 


SAFFORD: About three and a half years. 
CLAYTON: What was your job classification until last June 
18th? 


SAFFORD: I was a Repairman, First Class. I’m now an Outside 
Repairman. 

CLAYTON: How much education have you had? 

SAFFORD: High School and one year of college. 

CLAYTON: Where did you work before coming to Acme? 

SAFFORD: I worked in the complaint and adjustment office 
of a department store. 

CLAYTON: Will you describe briefly your duties and length 
of service with the department store? 

SAFFORD: Well, when a customer complained about the qual- 
ity of something she bought, I interviewed her to get the facts and 
followed it up to see what could be done to make the adjustment. 
Sometimes it was a matter of getting the article exchanged, and 
sometimes it involved a repair job. I followed the case up by seeing 
that the customer was satisfied, and wrote up reports for the buyers 
in cases where mechanical defects or poor workmanship showed up. 
I was with the department store for three years. I had to quit and 
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move here because the winters were too severe for my wife and the 
doctor advised us to move to another area. 

CLAYTON: In other words, your previous employment exper- 
ience was on a job that required contact with the public and exercise 
of considerable tact. 

SAFFORD: That’s right. 

CLAYTON: I have no more questions. Mr. Delaney, do you 
want to cross-examine? 

DELANEY: No cross-examination. Joe Safford is a good union 
member and would no doubt make a competent Outside Serviceman. 
We are not disputing that. But I think it is also indisputable that 
he hasn’t got the seniority. 

CLAYTON: That is our case, Mr. Arbitrator. 

ARBITRATOR JONES: If there are no further witnesses, we 
can proceed with summations. I suggest the same order as before. 
Mr. Delaney first. 

DELANEY: When the current collective bargaining agreement 
was negotiated, the company agreed to the principle of promotion 
from within. This was stated in Article VII which says: 


“When any vacancy occurs within the bargaining unit, it 
shall be filled on the basis of seniority, provided the senior 
employee is reasonably qualified to perform the duties of 
that position. Notice of such vacancy shall be posted on the 
bulletin board at least three working days before the vacancy 
is filled. Employees shall have the right to bid for the job 
within that period of time. Bids submitted after the three 
days notice may be disregarded at the discretion of the 
Employer.” 


We believe that in ignoring Sam Wilson’s bid, the company 
violated the quoted section of the agreement. I want to call par- 
ticular attention to the phrase “provided the senior employee is 
reasonably qualified . . .” The contract does not say the employee 
must be fully qualified, and it does not say that he must be perfectly 
suited to the job he wants. To be reasonably qualified means to 
have most of the skills required, and to be capable of developing 
in the job. 

In the cross-examination of Mr. Hopkins, the general foreman, 
it was established that the company often promoted men when they 
had potentialities for the higher job, and gave the men a chance 


to develop those potentialities by experience. No such chance was 
gven Mr. Wilson. 
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What we have here is a situation in which two men applied for 
a job which involved two main elements: mechanical ability as an 
office machine repairman, and an element which has been called 
salesmanship. Neither of the two men were perfectly well qualified, 
because neither had the identical previous experience required by 
the company. Both were “reasonably” well qualified in that both 
had more than the required mechanical ability and both could de- 
velop the salesmanship. Under such conditions, the collective bar- 
gaining agreement says clearly that upgrading shall be on “the basis 
of seniority.” But the company didn’t do that. They passed up the 
senior man, a man who admittedly is the best man in the shop, and 
they promoted a repairman with less seniority. 

In pre-judging Mr. Wilson unfairly, and in not giving him a 
chance which his long service entitled him to—the company has 
breached the collective bargaining agreement. We therefore demand 
that the company live up to its contractual obligations and give Mr. 
Wilson the Outside Serviceman job with the difference in pay, retro- 
active to the date of filing this grievance. 


ARBITRATOR JONES: All right, Mr. Clayton, now it’s your 


turn. 


CLAYTON: I would like to state at the outset that I regret 
exceedingly the necessity of making an issue of the personality of 
any employee, especially an employee who has been an asset to the 
company and whose good will and continued service with us we 
would like to retain. If we have done this, it is only because there 
was no other way to justify our decision. We feel strongly that we 
cannot risk the loss of business which would result from Wilson’s 
tactlessness or inefficiency as a salesman. 

Perhaps a few words about the kind of business we are in would 
help clarify the situation. Ours is a competitive business. We try to 
write service contracts with large offices, so that our servicemen 
get a foot in the door, so to speak, and get a chance to sell new ma- 
chines. We lose money on the service end of our business. Obviously, 
paying servicemen at a rate of $1.80 an hour and up, we can’t make 
a profit on just servicing those machines. It is only when a service- 
man can get an order for new machines or for major repair jobs, 
that he is pulling his own weight. 

Even when we write service contracts on a monthly basis, at 
a loss, as I indicated, we have no guarantee that the customer will 
buy from us when he needs new machines. He is visited daily by our 
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competitors who try to give him more favorable terms. So our service- 
men have to be on their toes at all times and they have to be of 
the best personality for that kind of work. A single mistake, the loss 
of a single account, can be costly to the company and can result in 
loss of jobs among the inside crew. 

What does the evidence produced here show? It shows that the 
company has observed all of its contractual obligations toward the 
union and toward the employees. With respect to Sam Wilson, the 
company has gone beyond contractual obligations. It was brought 
out in the examination of witnesses that Sam Wilson got two merit 
increases last year. Our contract permits management to decide 
whether or not increases should be granted from the mid-point of the 
rate range. We gave such increases to Wilson voluntarily, because we 
believed he deserved them. This should indicate that we have no 
ill feelings toward that employee. 

The two men who applied for this job were not both reasonably 
well qualified. They were both over-qualified as far as mechanical 
ability is concerned. With respect to personality and an aptitude for 
salesmanship, one man—Joe Safford—the man we promoted, showed 
signs of having what it takes. The other man, Mr. Wilson, showed 
definitely that he lacks what it takes. If the job involved were one 
in which a mistake or two could be discovered before much damage 
was done, we might take a chance. But on the Outside Serviceman 
job, we learn of mistakes only when our business disappears. That 
would be too great a risk to take. 

I therefore ask the arbitrator to rule that in passing over the 
man with most seniority, the company hired the only man available 
who was reasonably qualified for that job. In doing so, the company 
acted in its own best interests and in the best interests of the em- 
ployees as well. 

ARBITRATOR JONES: Thank you, Mr. Clayton. Well gentle- 
men, we seem to have come to the end of this hearing. Are you all 
satisfied that all your evidence, witnesses and arguments have been 
presented? 

(general nodding of assent) 


In that case, I will declare the hearing closed. 


TRIBUNAL CLERK: According to the Voluntary Labor Arbi- 
tration Rules, a written award will be rendered within thirty days. 





THE ENFORCEMENT OF AMERICAN AWARDS 
IN THE PHILIPPINES 


by Cecilio R. Espejo 


The Congress of the United States passed in 1909 the Payne- 
Aldrich Tariff Act which established virtual free trade between the 
United States and the Philippines. From then on to the present time, 
the former has dominated the external trade of the latter. During 
the first ten months of the year just passed, for example, the United 
States absorbed 52.8 per cent of total Philippine exports and in 
turn supplied 58.9 per cent of total imports.’ Notwithstanding the 
gradual elimination of the free trade arrangement between the two 
countries which began in 1956, it is expected that the United States 
will continue to be the principal export market and that American 
goods will also continue to occupy a leading position in Philippine 
import trade.* 

The heavy commercial intercourse between these two countries 
has inevitably brought and will continue to bring in its wake trade 
disputes. However, the Philippines, now in its eleventh year of inde- 
pendent existence, and the United States have not as yet concluded 
any treaty providing for the settlement of disputes arising from any 
misunderstanding in their commercial transactions through the fair, 
economical and speedy method of arbitration. The necessity for such 
a treaty as would regulate the enforceability of arbitration clauses in 
contracts between nationals and corporations of the United States 
and the Philippines and the enforcement of awards rendered under 
such contracts may thus readily be seen. 

Arbitration has long been in Philippine statute books. In the 
Civil Code of 1889, there was a provision for voluntary arbitration— 
litigation by means of friendly adjusters (juicio de amigables com- 
ponedores). The procedure in this kind of litigation was minutely 


1. Central Bank News Digest, Vol. IX, No. 1, 3 January 1957, 24 


p. 24. 
2. — Foreign Trade,” by Cornelio C. Balmaceda, PROGRESS 
56, p. 170. 
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described in the old Code of Civil Procedure (Ley de Enjuiciamiento 
Civil). However, with the passage during the early part of the 
American occupation of Act No. 190 (Codigo de Procedimiento 
Civil) by the old Philippine Legislature, the Ley was considered re- 
pealed and, as a consequence, the provision on voluntary arbitration 
was rendered obsolete by the cutting off of its procedural arm.’ The 
Civil Code of the Philippines, which took effect in 1950, provides 
again for arbitration* and contains a provision that the “appoint- 
ment of arbitrators and the procedure for arbitration shall be gov- 
erned by the provisions of such rules of court as the Supreme Court 
shall promulgate.”*® 

By 1953, the Supreme Court had not yet seen fit to establish 
any rules for that purpose and so the Congress of the Philippines, in 
order to supply that deficiency, enacted Republic Act No. 876, 
otherwise known as “The Arbitration Law.” The Arbitration Journal 
has commented that this Philippine law “constitutes a considerable 
achievement in providing a modern arbitration statute which will 
help eliminate disturbing effects of unsettled disputes.”® 

In all of the statutes aforementioned, however, nowhere can be 
found any provision that governs the matter of the enforceability of 
foreign awards. Philippine arbitration was and is intended to be emi- 
nently domestic in scope. As Senator Quintin Paredes, author of the 
arbitration law, says in his Explanatory Note, the “bill combines the 
best features of the most modern arbitration statutes which have been 
carefully modified to fit prevailing local conditions.” 

To come to the burden of this paper, the question is asked: In 
the absence of treaty and statutory laws governing the enforceability 
of foreign awards, is it nevertheless possible for the holder of an 
American award to seek its enforcement in the Philippines? It is the 
submission of the writer that it is. As authority, he cites the case of 
Robinson, Fleming & Co. v. Cruz & Tan Chong Say,® which was of 
first impression to the Philippine Supreme Court and, as far as the 
writer has been able to determine, the only case on the subject re- 
corded in the Philippine Reports. 

The case was brought in the Court of First Instance of Manila 


. Cordoba vs. Conde, 2 Phil. 445. 

. Title XIV, Book IV. 

. Article 2046. 

’ New Series, 1953. 

. Philippine Congressional Record, Second Congress of the Philippines, 
Third Session, 1953. 

. 49 Phil. 42. 


151 





THE ARBITRATION JOURNAL 


as an action to recover founded upon a foreign award. Plaintiff, an 
English partnership, claimed that under a written contract, it bought 
from defendant, a Philippine corporation, 500 bales of Manila hemp. 
That pursuant to the contract, the defendant shipped the 500 bales 
of hemp and accepted payment therefor. That upon arrival of the 
hemp in London, it was not in sound merchantable condition and 
not of the grade specified. That, therefore, in accordance with the 
provisions of the contract, arbitration was had in London under 
the rules of the Manila Hemp Association, which arbitration re- 
sulted in an allowance to plaintiff of a reduction in the price, and 
which arbitration and its findings were approved and accepted by 
the defendant. That by reason of such acts, the defendant became 
indebted to plaintiff, for which demand had been made and payment 
refused. 


For answer, the defendant made a general and specific denial 
of all the material allegations made in the complaint. 


The Court of First Instance rendered judgment for the defend- 
ant, from which plaintiff appealed to the Supreme Court. 

The Supreme Court found the contract, copy of which was 
made part of the record, valid and binding upon the defendant; that 
upon proof in the record, plaintiff was legally entitled to arbitration. 
It was also equally clear to the Court that, if an arbitration was had 
and held in the manner and form provided by the contract and the 
arbitrators made findings and, based thereon, made the award, as 
the plaintiff alleged, plaintiff would be entitled to recover from the 
defendant the amount found due and owing by the arbitrators, sub- 
ject only to the legal right, and under a proper plea, of the de- 
fendant on the ground of fraud or mistake in the arbitration. 


The Court then said: 


“ 


. . in an action to recover founded upon the award of 
the arbitrators, the plaintiff must both allege and prove, by 
competent evidence, that the defendant had notice of the mo- 
tion of the plaintiff to arbitrate; that the arbitrators were se- 
lected in the manner and form as provided for in the By-Laws 
of the Manila Hemp Association; that the arbitrators met and 
performed their duties, and made and presented their findings, 
based upon which, they made and signed their award; and that 
the defendant was either legally a party to the arbitration or 
that it ratified and approved the arbitration after it was made.” 
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There was no evidence of any of those facts in the record, according 
to the Court, which continued: 


“ 
. 


. where, as in this case, the plaintiff seeks to recover 
upon the findings and award of arbitrators, before it can re- 
cover, it must both allege and prove a substantial compliance 
with all the material provisions of the By-Laws of the Manila 
Hemp Association, and without such proof, it is not entitled to 
a judgment upon the findings and award of the arbitrators.” 


But— 


“... if... competent proof of that fact is submitted to the 
court, plaintiff would then be entitled to judgment as prayed for 
in the complaint. In such case, the award of the arbitrators could 
only be modified or set aside for a mistake apparent on the face 
of the record, or upon the ground of fraud in the arbitration, 
both of which must be alleged in the proper plea and proven 
as any other fact, which could not be done under a general 
denial.” 


The high Court then approvingly cited Corpus Juris® that as 
between the parties and their privies, an award is a final adjudication 
by a court of the parties’ own choice, and until such time as it is 
mpeached in an appropriate proceeding, an award, which is regular 
on its face, is conclusive upon the merits of the controversy sub- 
mitted; that, as a general rule, the legal effect of a valid award is 
to merge and extinguish all claims embraced in the submission, and 
thereafter the submission and award furnish the only basis by which 
the rights of the parties could be determined. 

“In the interest of justice, and so that the case may be tried 
and decided upon its actual merits,” the Supreme Court reversed the 
judgment of the lower court and remanded the case, with leave to 
the plaintiff to submit competent evidence and to the defendant, in 
its discretion, to amend its answer. 

Apart from being a subtle lecture on procedure and evidence, 
the decision of the Supreme Court provides the guiding light by 
means of which the conclusion is reached that an American award, 
nay any foreign award, is enforceable in the Philippines, subject only 
to the following requisites: 


First, the contract of arbitration must be valid and binding ac- 


9. Vol. 5, p. 160. 
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cording to the proper law. In this connection, the Philippine Civil 
Code provides that the “contracting parties may establish such stipu- 
lations, clauses, terms and conditions as they may deem convenient, 
provided they are not contrary to law, morals, good customs, public 
order, or public policy.” Disputes the parties had agreed to submit 
to arbitration would therefore be determined, and the rules and law 
under which they agreed to be bound would be examined. 

Secondly, the arbitration proceedings upon which the award is 
based must have been conducted to conform to the spirit and intent 
of the arbitration agreement and the law or rules governing such 
proceedings. This would involve a determination of whether the 
arbitral tribunal was properly constituted and whether proper rep- 
resentation of the parties, adequate notice, and such other elementary 
judicial safeguards or elements of fairness were present. 

Thirdly, the award must be valid and final under the applicable 
law. The law of the country where the award is rendered governs 
its validity and as long as it complies with such law it is deemed 
valid. Particularly as regards an American award, the general re- 
quirements of its validity are almost if not the same as those of a 
Philippine award, namely: it must be a determination on the merits; 
it must be in writing; it must be signed; it must have been arrived 
at in accordance with rules of procedure set forth by the parties in 
their contract of arbitration; copies must be served on the parties; 
copies must be filed with the proper court. On the other hand, an 
award to be final must be definitive, of legal force and effect in 
the country where rendered, not vacated pursuant to the law of such 
country, and not the subject of pending proceedings contesting its 
validity in the country in which it is made. 

Fourthly, the enforcement of the award must not contravene 
the public policy of the forum. Philippine law is to the effect that 
the “forms and solemnities of contracts . . . shall be governed by the 
laws of the country in which they are executed,” but that “. . . laws 

. . which have for their object public order, public policy and 
good customs shall not be rendered ineffective by laws or judgments 
promulgated, or by determinations or conventions agreed upon in 
a foreign country.”™ 

Where an American (foreign) award satisfies the foregoing re- 
quisites, the proper Philippine court will have no difficulty in finding 


10. Article 1307. 
11. Article 17. 
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that the holder thereof is entitled to judgment. 

If an American (foreign) award has been converted into a 
judgment where rendered, it may not be enforced by an action in 
a Philippine court to obtain a judgment on the award. Instead, a 
civil action must be brought in the Court of First Instance of the dis- 
trict where the losing party (in the arbitration proceeding) resides 
as for the enforcement of a foreign judgment. Section 48 of Rule 39 
of the Rules of Court of the Philippines would then apply. This 
section reads as follows: 


“The effect of a judgment of a tribunal of a foreign coun- 
try, having jurisdiction to pronounce the judgment, is as follows: 

“(a) In case of a judgment against a specific thing, the 
judgment is conclusive upon the title of the thing; 

“(b) In case of a judgment against a person, the judgment 
is presumptive evidence of a right as between the parties and 
their successors in interest by a subsequent title; but the judg- 
ment may be repelled by evidence of a want of jurisdiction, want 


of notice to the party, collusion, fraud, or clear mistake of law 
or fact.” 


It is a well-known fact that judgments rendered by courts of 
any country are only valid and effective, as a general rule, within 
the limits of the territory where those courts preside. They do not 
have what is called extraterritorial force. However, the foregoing 
section provides a method by which, in a proper action, the comity 
of the Philippines is extended to the judgments of a foreign court. 
It must be observed though that under this section that action is 
subject to such defenses as lack of jurisdiction or of notice, collusion, 
fraud, or clear mistake or law or fact. 

As far as the writer has been able to determine, no action has 
ever been brought before a Philippine court for the enforcement of 
a foreign judgment to which an award had been merged. But in a 
case,"* a judgment rendered by the Supreme Court of the British 
Colony of Hongkong was made the basis of an action filed in a 
Philippine court. The Supreme Court of the Philippines, on appeal, 
refused to enforce the judgment on the ground of a clear mistake. 
Two justices thereof dissented on the ground that a foreign judg- 
ment should be enforced where the foreign court had jurisdiction of 
the subject-matter and of the parties, where there had been a trial 
upon the merits under a system of jurisprudence likely to secure an 


12. Ingenohl v. Walter E. Olsen & Co., 47 Phil. 189. 


155 





THE ARBITRATION JOURNAL 


impartial administration of justice, where there is no showing of 
prejudice on the part of the foreign court or fraud in procuring 
the judgment, and where no special reason is shown why the comity 
of the Philippines should not allow it full credit. Such judgment, ac- 
cording to the dissenting opinion, is merely prima facie evidence 
in the Philippines of the right therein asserted, if by the law of the 
foreign court judgments of Philippine courts are not recognized as 
conclusive; but it is conclusive in the Philippines if it is rendered by 
a court of a country by whose law a judgment of Philippine courts 
is held conclusive of the merits. 

Brought to the Supreme Court of the United States during the 
American regime in the Philippines’® that Court held: 


“ 


. . . whatever scope may be given to this section it is far 
from warranting the refusal to enforce this English judgment for 
costs, obtained after a fair trial before a court having jurisdiction 
of the parties, when the judgment is unquestionably valid and 
in other respects will be enforced.” 


The writer does not wish to conjecture as to how far the fore- 
going case may serve as a precedent to future actions brought in 
Philippine courts especially for the enforcement of foreign judgments 
to which awards had been merged. He can only hope that the Philip- 
pines, having been exposed to the two great legal systems of the 
world—the Roman civil law and the Anglo-Saxon common law— 
its courts, as far as is compatible with national interest, will march 
in step with courts of other countries towards a more enlightened 
of interdependence of national laws. 

In conclusion, it may be stated that notwithstanding the absence 
of Philippine treaty or statutory law specifically governing the en- 
forceability of foreign awards, the -two cases above-mentioned make 
it unmistakably clear that it is nevertheless possible to give due 
course to such awards, first, by an action to obtain a judgment 
on the award, or, secondly, by an action as for the enforcement of 
a foreign judgment. The dearth of reported cases in the Philippines 
and in this country on the subject-matter treated in this paper may 
well attest to the fact that American and Philippine parties are not 
usually disposed to resort to courts in commercial disputes. 


13. Ingenohl v. Walter E. Olsen & Co., 273 U.S. 541, 71 L. ed. 762, 47 
Supp. Ct. Rep. 451. 
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NOTES ON ISRAELI-SOVIET 
OIL ARBITRATION 


Parties to arbitration proceedings, labor and commercial, are 
becoming increasingly aware of the fact that the tri-partite type of 
board, in which each party has an advocate sitting along side the 
impartial arbitrator, has certain weaknesses. But the world has re- 
cently been presented with a much more anomalous situation, one in 
which a party was, in effect, the sole arbitrator. We refer to an 
award of the Foreign Trade Arbitration Commission in Moscow, in 
the widely reported Israeli-Soviet oil case. The facts may be briefly 
summarized : 

In 1953 two Israeli companies entered into contracts with a 
Soviet state trading agency, Sojuzneft Export, for the purchase of 
petroleum products to be delivered f.o.b. Black Sea ports. In follow- 
ing years similar contracts were signed for the supply of petroleum 
products during 1957 and 1958. All these contracts were signed in 
Moscow and contained an arbitration clause referring to the Foreign 
Trade Arbitration Commission of the All-Union Chamber of Com- 
merce in Moscow. 

On November 6, 1956, after Israeli troops had entered the Sinai 
Peninsula, the Soviet Petroleum Export Corporation advised the 
Israeli companies that the Ministry of Foreign Trade had cancelled 
export licenses for the balance of oil products to be delivered in 
1956, and that the Ministry had advised them that no export licenses 
would be granted for deliveries in 1957 and 1958. The Soviet agency 
cancelled the contracts, relying on a force majeure clause excusing 
a non-fulfillment which “rests on any circumstance that is beyond 
the control of the defaulting party.” The same body rejected the 
claim of the Israeli companies for compensation. The companies were 
obliged to find and transport petroleum from other sources and suf- 
fered heavy losses as a result of the unilateral breach of contract by 
the Soviet export agency. 

In October 1957 one of the companies invoked arbitration in 
Moscow, demanding, as part of the losses, about two and a half mil- 
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lion dollars. Thirteen hearings between December 1957 and June 19, 
1958 took place before three arbitrators, all members of the Foreign 
Trade Arbitration Commission. In less than an hour after the last 
hearing was closed, the arbitrators dismissed the Israeli company’s 
claim, a foregone conclusion in view of the totalitarian nature of the 
Soviet regime. 


Here is a situation where the Soviet Government had instructed 
one of its agencies, the Soviet Export Corporation, not to carry out 
a contract. The latter admittedly did not protest the order. So far, 
it is a situation that might have occurred in any other country. But 
only in the Soviet Union, among all the modern trading nations, is 
it regarded as just that an agency of a government which requires 
absolute obedience from all its citizens should appear in arbitration 
before a body consisting of government officials similarly bound to 
carry out official policy. 

We do not want to review the arbitration award on its merits. 
It may be erroneous to conclude, even under the applicable Soviet 
law, that a trading agency, part of the government, cannot be held 
responsible for the acts of that same government. What we do wish 
to discuss, however, is the quality of proceedings which are called 
arbitration but do not deserve that name. 


The Foreign Trade Arbitration Commission of the All-Union 
Chamber of Commerce of the U.S.S.R. was created in 1933 to give 
the foreign trader a forum for settling his controversies with Soviet 
trade agencies. The Commission is a panel of 15 persons named for 
one-year terms from among representatives of Soviet trading and in- 
dustrial organizations and professors of law having special knowledge 
of foreign trade. Though Art. 21 of the 1949 Rules of Procedure of 
the Arbitration Commission provide that each of the parties “must 
prove the circumstances which it refers to as grounds for its claims 
or objections,” in the Israeli-Soviet oil arbitration case the Commis- 
sion prevented the Israeli company from submitting essential proof. 
The company claimed that the seller’s duty to carry out the con- 
tract under any circumstances is also an accepted rule of Soviet law. 
The Soviet attorney for the defense denied that statement, where- 
upon the Israeli company asked for permission to call a Russian 
legal authority as a witness. The Commission refused this request, 
nor would it allow any Soviet witness to testify on questions of fact, 
especially as to whether the export agency tried to save the contract, 
or on the practice of granting export licenses. 
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As a defense of the agency’s action, the Soviet lawyer read a 
note of the Soviet Foreign Ministry of February 1957 to the Israeli 
Government, stating that the oil deliveries had to be discontinued 
because of Israel’s “aggression” against Egypt. The Israeli lawyers 
wanted an objective discussion of the accusation of aggression unless 
reference to aggression were omitted from the protocol of the Com- 
mission. To avoid a political debate, the Commission agreed, but 
this promise was not kept on the Soviet side, which re-introduced the 
subject of aggression, and in its award the Commission referred to 
“special circumstances,” obviously alluding to the situation which the 
Soviet Government seized upon as an opportunity to increase its 
popularity in Arab countries. 

Here is another aspect which is strange indeed in any arbitration 
proceedings. The Israeli lawyers were advised to contact the highly 
respected Inuia Colleguia, the legal body in Moscow which is in, 
charge of foreign interests in the Soviet Union. Professor Lunz, the 
renowned legal authority, gave the Israelis advice as to procedure. 
Later, the Soviet attorney for the defense produced a written state- 
ment from Professor Lunz containing strong arguments against the 
Israelis’ position. The Israelis protested and the Lunz declaration 
was not introduced into the record, but it obviously did not fail 
to have its psychological effect on the Commission. 

The Soviet Union always claims “trade” as an essential factor 
in international cooperation, and keeps up the appearance of such 
cooperation with an “independent” arbitral body, thereby giving the 
impression that Soviet agencies do not rely on the claim of immunity 
with which a foreign trader might be faced when suing Soviet agencies 
in the courts of his own country. 


An Editorial 


(Continued from Page 132) 

principles. On the part of company and union representatives, it will 
mean fewer attempts to lure the arbitrator with citation of plausible- 
sounding but really irrelevant awards. And the arbitrator must be 
content to let his opinion and award speak for itself; he should regard 
itas beneath the dignity of his office to punctuate his award with 
cited cases intended only to show that he has not departed too widely 
from the views of his brethren. 
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REVIEW OF COURT DECISIONS 


IS review covers decisions in civil, commercial and labor-man. 
agement cases, arranged under six headings: I. The Arbitration 
Clause, 11. The Arbitrable Issue, II. The Enforcement of Arbitra- 
tion Agreements, IV. The Arbitrator, V. The Proceedings, VI. The 
Award. 


|. THE ARBITRATION CLAUSE 


ARBITRATION CLAUSE IN SELLER’S UNSIGNED “FINAL QUOTA- 
TION” IS VALID WHERE BUYER’S PURCHASE ORDER CONTAINS 
PHRASE “AS PER QUOTATION.” Some time after a quotation had been 
given on installation of a heating system, which quotation contained an arbi- 
tration clause, the purchaser signed and delivered his own purchase order 
for “one hot water system as per quotation.” Purchaser later sought to avoid 
arbitration, claiming lack of assent to arbitrate. In rejecting this claim the 
majority of the App. Div., affirming the order below, held that, while “ac- 
ceptance of a provision to arbitrate will not be implied from the mere fact 
that one of the parties, in making an offer to sell or purchase, employs a 
form containing such a provision,” arbitration will be directed where “the 
other contracting party in some manner clearly indicates an acceptance.” In 
the instant case, the court held, the buyer had assented to the arbitration clause 
of the Final Quotation by using the phrase “as per quotation.” By this, he 
indicated his “willingness to accept all terms . . . in the final quotation .. .” 
The dissenting opinion stated that “no one is under a duty to arbitrate unless 
he has consented to do so by agreement in clear and unequivocal terms.” 
(Another phase of this case is digested in Arb. J. 1957, p. 214.) Charles S. 
Fields, Inc. v. American Hydrotherm Corp., 5 A.D. 2d 647, 174 N.Y.S. 2d 
184 (1st Dept.). 


COURT STAYS ARBITRATION PENDING TRIAL TO DETERMINE 
THE MAKING OF A VALID CONTRACT TO ARBITRATE. Petitioner 
seeking stay of arbitration contended that the sales contracts, ostensibly valid, 
in fact were not to be binding since the disputed property belonged to 4 
joint venture rather than to respondent. Respondent relied on a letter in 
which it claimed petitioner acknowledged the sale. In ordering the trial of 
the issue, the court said: “Before arbitration can proceed there must be 4 
showing of a binding agreement to arbitrate. Whether or not such an agree- 
ment was made cannot be determined in the face of the conflicting state- 
ments submitted in the record. Since there are substantial issues involved as 
to the making of the contracts, a trial of such issues is necessary for the 
proper determination thereof.” Advance Mills v. Ted Granville Co., N.Y.LJ., 
July 11, 1958, p. 2 (McGivern, J.). 
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REFUSAL TO SIGN SALESNOTE WITH ARBITRATION CLAUSE 
RAISES ISSUE OF MAKING ARBITRATION AGREEMENT. In prior 
dealings of the parties, petitioner customarily signed and returned form con- 
tracts to respondent. In this instance he retained the sales note, alleging that 
he would not sign until a dispute with a corporation in which the respondent 
had a 50 percent interest was settled. A motion to stay was held in abeyance 
pending a referee’s report. Standard Romper Co. v. Greenwood Mills, N.Y.L.J., 
July 11, 1958, p. 2 (McGivern, J.). 


RETENTION OF AN UNSIGNED SALES FORM CONTAINING AN AR- 
BITRATION CLAUSE WHILE ACCEPTING INVOICES UNDER THAT 
FORM AND SUBJECT TO IT HELD SUFFICIENT EVIDENCE OF AN 
AGREEMENT TO ARBITRATE. Petitioner moved to stay arbitration, claim- 
ing it did not sign the form. In denying the stay the court said: “Any agree- 
ment to arbitrate future controversies must be in writing . . ., but it need 
not be signed as long as other proof corroborates that the parties consented 
to it.” In addition the court found that “not only are arbitration clauses 
common in this industry but petitioner was on notice by the previous trans- 
action... . that the seller had such clauses in his form agreements.” Cortley 
Curtain Corp. v. Schneider Silk Mills, N.Y.L.J.. May 21, 1958, p. 6 
Nathan, J.). 


ARBITRATION CLAUSE ON REVERSE SIDE OF ACKNOWLEDGE- 
MENT OF PURCHASE ORDER HELD NOT PART OF CONTRACT 
WHEN REFERENCE IN ACKNOWLEDGEMENT TO TERMS PRINTED 
ON REVERSE SIDE WAS NOT CHECKED OFF. Petitioner sent to re- 
spondent a purchase order which did not include an arbitration clause. Some 
days later respondent sent petitioner its acknowledgement form, which con- 
tained an arbitration clause on the reverse side. The only references to the 
terms on the reverse side were in two provisions with checkoff boxes. In stay- 
ing arbitration proceedings, the court said: “By failing to insert a checkmark 
in either of the boxes and by, instead, sending . . . ‘our acknowledgement of 
your order’ . . ., respondent accepted the purchase order according to its 
terms, which did not include an arbitration provision. The statements on 
the reverse side of the acknowledgement, in the circumstances presented, did 
not become part of the document and therefore did not constitute a counter 
offer.” Stein, Hall & Co. v. The Nestle-LeMur Co., N.Y.L.J., May 14, 1958, 
p. 6 (Hecht, J.). 


ARBITRATION CLAUSE IN STOCKHOLDERS AGREEMENT WITH 
PROVISION THAT IT BE READ WITH PRIOR STOCKHOLDERS 
AGREEMENT HELD INAPPLICABLE TO A DISPUTE OVER MAN- 
AGEMENT OF CORPORATION. The first agreement covered stock trans- 
fers and did not provide for arbitration. The second agreement concerned 
organization of a new corporation and contained an arbitration clause and 
also provided that it was to be read with the first agreement. The defendant, 
contending that both agreements were part of one overall contract, sought 
‘0 stay court action pending arbitration. In denying the stay the court held 
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that, while it may be true that the prior contract is subject to “the term 
of the later agreement, nowhere did the parties in the first agreement provide 
for arbitration or that the arbitration clause in the second contract was to 
apply to the first agreement. . . . The intent of the parties to adopt arbi- 
tration as an exclusive remedy must clearly appear from the contract.” 
Copperman v. Labansky, N.Y.L.J., June 10, 1958, p. 13 (Beckinella, J.). 


ll. THE ARBITRABLE ISSUE 


REMOVAL OF A DIRECTOR OF A CLOSE CORPORATION HELD 
NOT TO BE A JUSTICIABLE ISSUE (1448 C.P.A.) AND THEREFORE 
NOT ARBITRABLE. Petitioner sought to stay arbitration proceedings com- 
menced by other stockholders to remove him as a director and as president 
of the corporation. In granting the stay of arbitration the court said: “The 
agreement does not . . . make any provision for the manner in which the 
parties thereto are to conduct themselves in the operation of the corporation, 
and the arbitration clause is, accordingly, inapplicable to the issue sought 
to be arbitrated, such as petitioner’s alleged conduct of a competing business, 
his removal of corporate property, and his appropriation to himself of cor- 
porate orders and assets. . . . Arbitration may not . . . be resorted to in 
order to accomplish petitioner’s removal, for a dispute, to be arbitrable, must 
be one ‘which may be the subject of an action’ (Civ. Prac. Act, sec. 1448, 
and no action may be brought to remove a director, except by the attorney- 
general (Matter of Burkin [Katz], 1 N.Y. 2d 570). In the cited case, the 
Court of Appeals held that the removal of a director for alleged misconduct 
could not be effected through arbitration, although the propriety of an ac- 
complished removal (by stockholders or others) could be arbitrated.” Ades v. 
Halpert, N.Y.L.J., May 14, 1958, p. 6 (Hecht, J.). 


DISPUTE OVER MANAGER’S FUNCTIONS HELD NOT ARBITRABLE 
WHEN AGREEMENT IS SILENT AS TO HER DUTIES. In granting a 
stay of arbitration, the court found that while the agreement designated re- 
spondent as “general manager’ it was “silent as to her duties and the length 
of her term. To permit arbitrators to determine those matters would be 
denying to petitioner (its) rights as directors under the statutes and as 
parties to the agreement. Moreover, the arbitrators would be making rather 
than interpreting an agreement which is beyond their function.” Woodhouse 
v. Markus, N.Y.L.J., June 5, 1958, p. 8 (Johnson, J.). 


DISPUTE OVER VACATION PAY FOR EMPLOYEES LAID OFF FOR 
LACK OF WORK HELD ARBITRABLE despite fact that vacation provisions 
of contract did not refer to lay-off circumstances. The court held that arbi- 
trability of the issue was established by an arbitration clause referring to 
“interpretation and application” of the agreement. The court said: “It seems 
clear to this court that it is a question of the interpretation and application 
of the collective bargaining contract whether particular employees laid off 

. are within the group of persons entitled to . . . vacation pay. Of course, 
it is equally clear to the court and perhaps to the Arbitrator what the an 
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REVIEW OF COURT DECISIONS 


swer to that question is. But this is of no moment. If the labor organizations 
under an interpretation of . . . some... part of the agreement contend 
that X is entitled to 1958 vacation pay, the issue is arbitrable under the 
contract. Issues do not lose their quality of arbitrability because they can 
be correctly decided only one way.” New Bedford Defense Products Div. of 
Firestone Tire @ Rubber Co. v. Local No. 1113 of Int’l Union, United Auto- 
mobile Workers (UAW, AFL-CIO), 160 F. Supp. 103 (D.C. Mass., Wyzan- 
di, J.), affirmed 42 LRRM 2518 (First Circuit Court of Appeals, July 24, 
1958). 


UNION’S CLAIM OF A PENALTY FOR EMPLOYER’S MISASSIGN- 
MENT OF OVERTIME HELD NOT ARBITRABLE UNDER CLAUSE 
LIMITING ARBITRATION TO THE INTERPRETATION AND PER- 
FORMANCE OF THE COLLECTIVE BARGAINING AGREEMENT, 
WHERE CONTRACT BARRED EMPLOYER FROM IMPOSING PENAL- 
TIES. The court said: “The scope of the arbitration agreement was solely 
for the parties to determine by collective bargaining. The determination of 
whether the disputed issues are arbitrable is inescapably for the court and 
must be determined by an interpretation of the agreement in accordance 
with applicable substantive federal law to be fashioned by the courts pursuant 
to the mandate in Lincoln Mills. We find nothing in the terms of the care- 
fully drawn agreement to warrant a conclusion that the parties to it agreed 
therein to submit to arbitration the question of a penalty or of an award 
fora breach of [the contract]. Nor do we find anything in Lincoln Mills and 
its teachings requiring us, under the facts of this case, to so extend the 
agreement by implication in order to effectuate federal policy.” Refinery 
Employees’ Union of the Lake Charles Area v. Continental Oil Co,, 160 
F. Supp. 723, 733 (W.D. Louisiana, Hunter, D.J.). 


WHETHER EMPLOYEE WAS REASONABLY DISCHARGED FOR IN- 
EFFICIENCY CONSTITUTES AN ARBITRABLE ISSUE. The collective 
bargaining agreement contained a discharge for inefficiency clause which 
was to be fairly and reasonably applied. The arbitration clause covered in- 
terpretation of contract clauses and the court, in granting specific perform- 
ance of the contract under Sec. 301(a) Taft-Hartley Act, held that the issue 
was arbitrable notwithstanding a clause giving employer the right to de- 
termine and establish performance standards. Fruit and Vegetable Packers 
and Warehousemen’s Union, Local 760, AFL-CIO v. Torvig Sealander Fruit 
Co, 160 F. Supp. 623 (D. C. E.D. Wash., Driver, J.). 


TERMINATION OF PLANT AND SALE OF ROUTES TO INDIVIDUAL 
EMPLOYEES HELD NOT TO BE ARBITRABLE ISSUE DESPITE AR- 
BITRATION CLAUSE COVERING ALL DISPUTES ARISING OUT OF 
THE COLLECTIVE BARGAINING AGREEMENT. The union sought to 
compel the company to arbitrate, contending that termination of operations 
would undermine the status of the union. The employer’s position was that 
management’s inherent function was to operate most economically. In re- 
jecting the union’s contention the court held that the parties “did not con- 
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template the termination of retail distribution by defendant at the time the 
contract was executed” and that the company “did not surrender its right 
to determine the scope of its operations by any provision” in the collective 
bargaining agreement. Dairy, Bakery and Food Workers Local Union No. 386 
v. Grand Rapids Milk Div. of National Daify Products Corp., 160 F. Supp. 
34 (W.D. Mich., Kent, D.J.). 


RECOVERY BY PENSION FUND TRUSTEES OF CONTRIBUTIONS 
FROM EMPLOYER HELD NOT ARBITRABLE ISSUE. Trustees of a 
pension fund, consisting of both management and labor, commenced a court 
action against the employer to recover contributions due under the collective 
bargaining agreement. In denying the employer’s request for a stay of action, 
the court said: “The board of trustees . . . has authorized the suit. The right 
to recover the . . . contributions is independent of the collective bargaining 
agreement even though it may rest thereon as well as on the trust agreement 
and is independent of the arbitration provision contained in the collective 
bargaining agreement.” The court held that the right of action belonged to 
the trustees as a simple debt and not to the union. List Industries Corp. ». 
Gelber, N.Y.L.J., May 12, 1958, p. 5 (Aurelio, J.). 


WHETHER VACATION PAY ACCRUED TO EMPLOYEES IN PLANT 
WHICH SUSPENDED OPERATIONS PRIOR TO CONTRACT DATE 
UPON WHICH VACATIONS WERE BASED HELD TO BE AN ARBI- 
TRABLE ISSUE UNDER A GENERAL ARBITRATION CLAUSE. In 
reversing a lower court decision (digested in Arb. J. 1957, p. 114), the 
Appellate Division rejected the employer’s contention that the right to va- 
cation pay had to await the contract date. The court said: “The right to 
vacation pay could become ‘legally enforceable’ prior to April 15, in that 
remedies could be available, without doing violence to any fundamental con- 
cepts of the nature of legal rights and obligations. Specifically, to the ex- 
tent that the argument assumes that termination of the agreement prior to 
April 15 defeats the right to vacation pay for that year, it must be rejected 
because it assumes the very question to be answered by the arbitrator— 
whether or not vacation benefits would be payable in such a case—and that 
question, if fairly debatable, is a ‘difference or dispute’ that arises out of 
the contract.” Botany Mills v. Textile Workers Union of America, AFL-CIO, 
30 LA 479 (N.J. Super. Ct., Conford, J.). 


lil. THE ENFORCEMENT OF ARBITRATION AGREEMENTS 


ACTION FOR DECLARATORY JUDGMENT ENJOINING REFERENCE 
OF DISPUTE TO ARBITRATION HELD PROPER PROCEDURE FOR 
RAISING QUESTION OF ARBITRABILITY. A prime contractor under 
an army contract contended Art. 84 C.P.A. contained the applicable pro 
cedure. In rejecting this contention the court said: “Had the plaintiffs moved 
for a stay of arbitration under that article, their objective would be identical 
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with that sought here [declaratory judgment]: arrest of any steps under the 
Disputes’ article, and the same underlying differences [on facts] would 
undoubtedly be revealed. Were the present situation before the court on a 
motion for a stay of arbitration, self-evidently the court would have to order 
atrial. . . . Nothing in declaratory judgment procedure forbids its use to 
determine questions arising out of an arbitration clause. Resort to it for such 
purpose may at times be most fruitful (Ruth v. S.Z.B. Corp., 2 Misc. 2d 
631, 153 N.Y.S. 2d 163, affirmed 2 A.D. 2d 970, 158 N.Y.S. 2d 754.)” 
Devenco, Incorporated v. Emerson Radio & Phonograph Corp., 174 N.Y\S. 
2d 132 (Hofstadter, J.). 


(CLAIM OF CONCEALMENT OF CERTAIN CONTRACT PROVISIONS 
HELD NO GROUND FOR STAYING ARBITRATION. In denying a stay 
of arbitration the court said: “The petitioner’s contention that it was in- 
duced to enter into the contract because of concealment from it of one of 
the provisions in the contract may give it the right to rescission of the entire 
contract, but such concealment can not be the basis for staying arbitration. 
As long as there is a signed contract in existence providing for arbitration, 
the respondents have the right to demand arbitration.” Lugay Frocks, Inc. 
v. Joint Board Dressmakers’ Union, N.Y.L.J., July 1, 1958, p. 3 (Markewich, 
J). 


COMMENCEMENT OF A COURT ACTION ON THE SAME FACTS 
COVERED BY A PRIOR AWARD DOES NOT CONSTITUTE WAIVER 
OF ARBITRATION. Plaintiff sought an injunction to bar defendant from 
acertain tract of land, and to keep him from interfering with plaintiff’s 
right to cut timber on that land. The court said: “The right of Wetsel to 
cut timber . . . was one of the matters that had been submitted to the arbi- 
tration and the arbitrators had ruled that Wetsel had such right. The right 
ried upon, by Wetsel, therefore, in the injunction suit was one which the 
arbitrators had determined Wetsel possessed and their action in requesting 
injunctive relief against such actions could not legally constitute a waiver of 
the already exercised and completed right to arbitrate.” Wetsel v. Garibaldi, 
323 P. 2d 524 (Cal. App., 3rd Dist., Van Dyke, P.J.). 


COURT ACTION NOT PERMISSIBLE AFTER INITIATION OF ARBI- 
TRATION UPON SAME CLAIM. Plaintiff served a demand for arbitration 
but parties were unable, through no fault of defendant, to formulate the 
issues in dispute. Plaintiff then commenced a court action. Defendant moved 
for a stay pending arbitration. In granting the stay the court found that 
under the contract the plaintiff had the option of resorting to arbitration 
or to the courts. Under the applicable New York law the option “ripens 
into a contract” when a choice is exercised. The court said: “Hence, when 
the plaintiff exercised its option by demanding arbitration it took the final 
step necessary to create a binding arbitration agreement . . . No manifesta- 
tion of assent by the defendant was necessary” and “both the New York 
and Federal arbitration acts . . . provide that a court ‘shall stay’ an action 
if itis brought upon any issue referable to arbitration under a written agree- 


167 





THE ARBITRATION JOURNAL 


ment between the parties. New York Civil Practice Act, Sec. 1451; 9 USC 
Sec. 3.” Calvine Mills v. L. A. Slesinger, Inc., C.C.A. 2d, Docket Number 
24925 (July 14, 1958, Waterman, C.J.). 


COURT REJECTS CLAIM THAT 10 YEARS OF INACTIVITY FOL. 
LOWING ADJOURNMENT OF ARBITRATION HEARING CONSTI. 
TUTES WAIVER BY LACHES. A submission of October 8, 1945 contained 
no reference to when arbitration was to be commenced or completed. Plain- 
tiff sought to compel the defendant to resume arbitration, which had been 
adjourned in December 1946. The court, in reversing a lower court order 
which denied such relief, found that the long delay had not prejudiced the 
defendant and that plaintiff had not evinced a clear intent to waive arbi- 
tration. Though deploring the delay, the court nevertheless found that “de- 
fendants by their conduct and acts acquiesced in most of the delay. Both 
parties were dilatory. Plaintiff seems to have had particular difficulty with 
his counsel. . . . We regard the delays attributable to plaintiff, under the 
circumstances, as explained and excusable, but even if they were not, de- 
fendants have not shown that their own freedom from fault entitles them 
to raise the defense of laches or waiver.” Mitchell v. Alfred Hofmann, Inc., 
137 A. 2d 569 (Super. Ct., N. J., App. Div., Freund, J.). 


COURT WILL NOT DIRECT ARBITRATION OF CLAIM BY GENERAL 
AGENT AGAINST A DEFUNCT INSURANCE COMPANY WHERE SU- 
PERINTENDENT OF INSURANCE WAS OBLIGED BY ART. XVI OF 
N. Y¥. INSURANCE LAW TO PROVIDE INTEGRATED ADMINISTRA- 
TION OF ALL ASSETS. In affirming the App. Div. decision (digested in 
Arb. J. 1957, p. 168) the Court of Appeals finding that “the Legislature 
never contemplated turning over liquidation proceedings, and incidental ac- 
tions and proceedings, to private arbitrators to administer,’ held that at 
the time of the insolvency “the provisions of article XVI of the Insurance 
Law came into operation, and it was at that time that the contractual pro- 
vision relating to arbitration became of no effect (cf. O’Neil v. Burnett, 263 
Pa. 216, 220). Certainly, such a consequence should have been envisaged 
by petitioners for, when petitioners entered into their contract . . . they must 
be deemed to have done so with knowledge of the provisions of Article XVI, 
and, hence, those provisions ‘must be deemed to have permeated the agree- 
ment, and constituted elements of the obligation’ (People v. Globe Mutual 
Life Ins. Co., 91 N.Y. 174, 179).” In the dissenting opinion it was said: 
“Article XVI... is one part of our state’s public policy, and article 84... 
is another. We should reconcile them and enforce both of them.” Knicker- 
bocker Agency v. Leffert Holz, 4 N.Y. 2d 245 (Conway, Ch.J.). 


COURT STAYS ACTION BY THIRD PARTY PLAINTIFF PENDING 
ARBITRATION OF DISPUTE WITH THIRD PARTY DEFENDANT AL- 
THOUGH ORIGINAL ACTION WAS BROUGHT BY A PLAINTIFF 
NOT A PARTY TO THE ARBITRATION AGREEMENT. In an action 
on a note the bank sued respondent who in turn impleaded the petitioner 
as a third-party defendant. The agreement between the petitioner and tt 
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gondent contained an arbitration clause. In staying the action, the court 
sid: “Since the third-party action involves issues in connection with that 
agreement, to allow the maintenance of the third-party action would effect 
a disregard of the agreement of the parties to submit their dispute to arbi- 
tration. Having selected arbitration as the manner in which to settle their 
disputes, the parties are bound thereby and can not circumvent such arbi- 
tration by interposing a third-party action (Knolls Co-operative, Inc. v. Hen- 
nessey, 150 N.Y.S. 2d 713).” Pools Unlimited, Inc. v. Gramatan National 
Bank @ Trust Co. of Bronxville, N.Y.L.J., July 11, 1958, p. 2 (McGivern, J.). 


COURT REFUSES TO ENTERTAIN ARBITRATION DEMAND OF 
THIRD PARTY BENEFICIARY IN DISPUTE BETWEEN TWO PRIME 
CONTRACTORS, EACH OF WHOM HAD SEPARATE CONTRACTS 
FOR CONSTRUCTION OF A COUNTY BUILDING. In granting a stay 
of arbitration, the court said: “The parties performed under separate con- 
tracts; neither was a party to the other’s agreement with the county. Now, 
the respondent demands arbitration of its claim against the petitioner, as- 
srting that it does so as a third-party beneficiary under the agreement 
separately entered into between the county and the petitioner and which 
provided arbitration remedy. . . . This assertion is not maintainable and the 
contract in question cannot be extended by construction or implication so 
as to embrace the respondent and impose arbitration, a procedure not in- 
tended nor agreed upon the instant purpose.” Purcell v. Snyder Plumbing 
& Heating Corp., N.Y.L.J., June 26, 1958, p. 3 (Lupiano, J.). 


COURT ORDER TO PROCEED TO ARBITRATION HELD TO BE 
REJECTION OF DEFENDANT’S CLAIM THAT CONDUCT OF PLAIN- 
TIFF TERMINATED THE CONTRACT. Plaintiff sought to confirm an 
award and defendant claimed that plaintiff defaulted under the contract 
and hence terminated the relationship. The arbitration proceeded under a 
court order directing arbitration. In affirming the resulting award, the court 
found that the arbitrators did not consider the question of termination, prob- 
ably assuming the court order for arbitration had answered it. Said the 
court: “In the absence of a record disclosing the oral proceedings before 
the trial court upon the issue of unilateral termination, we find that the 
record before us would not warrant us in holding that, as a matter of law, 
the arbitration order was erroneous. We must assume the court, on proper 
facts, decided there had been no unilateral termination.” Wetsel v. Gari- 
baldi, 323 P. 2d 524 (Cal. App. 3rd Dist., Van Dyke, P.J.). 


TRIAL NECESSARY TO DETERMINE WHETHER ISSUE OF CON- 
TRACT PERFORMANCE AND ACCEPTANCE IS A DISPUTE INVOLV- 
ING QUESTIONS OF LAW UNDER A CONTRACT REFERRING SUCH 
QUESTIONS TO A GOVERNMENT CONTRACTING OFFICER. A sub- 
‘ontractor and a prime contractor entered into a preliminary contract con- 
taining a reference to Department of Defense Contract form No. 351 which 
provides for questions of fact to be decided by an army contracting officer 
of the Department. The subcontractor sought a declaratory judgment en- 


169 












THE ARBITRATION JOURNAL 


joining arbitration. Said the court: “The issue whether the plaintiffs per. 
formed fully and the defendant accepted such performance is largely one of 
fact, depending in part on conflicting versions of what occurred and in part 
on the inferences to be drawn from the facts found. There is a serious ques- 
tion of law whether the ‘Disputes’ article is applicable to the present con- 
troversy, especially so if it is found that the dispute did not arise until after 
performance had been completed. . . . Even if it is held that the ‘Disputes’ 
article is applicable . . . it still remains to be determined how much, jf 
any, of the existing dispute concerns questions of fact, for, under the article, 
only such questions are subject to resolution under it.” Since these issues 
can be determined only by trial, the court granted the subcontractor’s motion 
for temporary injunction of the arbitration. Devenco, Incorporated v. Emer- 
son Radio & Phonograph Corp., 174 N.Y.S. 2d 132 (Hofstadter, J.). 


COURT STAYS ARBITRATION INITIATED BY SECRETARY OF COR. 
PORATION WITHOUT DIRECTORS’ AUTHORIZATION, particularly 
where the corporation was not a party to the contract. The demand was 
made by respondent both individually and as the secretary of the corpora- 
tion. The court said: “The corporation was not a party to the. . . agree- 
ment. Therefore, it may not be joined as a party to the arbitration proceed- 
ing (section 1448, Civil Practice Act). Moreover, if the corporation were a 
party to the agreement the respondent as secretary could not initiate arbi- 
tration proceedings on its behalf as she has not been so authorized by the 
bylaws or by any act of the board of directors.” Woodhouse v. Markus, 
N.Y.L.J., June 25, 1958, p. 8 (C.A. Johnson, J.). 


NEW YORK COURT WILL NOT DIRECT ARBITRATION UNDER 
CLAUSE PROVIDING FOR ARBITRATION BEFORE AN OUT-OF- 
STATE ARBITRATOR. In denying a motion to compel arbitration before 
a member of the Newark, N. J., Air Procurement District, the court said: 
“This violates section 1450 of the Civil Practice Act which provides that a 
petition to compel arbitration may be made with respect to ‘the making of 
a contract or submission for arbitration described in section 1448 providing 
for arbitration in this state’”’ Thus in order “for arbitration to be compelled, 
the underlying agreement must provide for arbitration in the State of New 
York.” Emerson Radio & Phonograph Corp. v. Illustrated Technical Products 
Corp., N.Y.L.J., June 18, 1958, p. 6 (Lupiano, J.). 


ARBITRATION CLAUSE COVERING “INTERPRETATION AND AP- 
PLICABILITY OF AGREEMENT” HELD NOT TO INCLUDE POWER 
OF ARBITRATOR TO DETERMINE ISSUES OF ARBITRABILITY OR 
ARBITRATOR’S JURISDICTION. The dispute involved vacation pay for 
a group of workers who had been laid off due to a cutback in defense con- 
tracts. The union sought to arbitrate this issue but the employer, contending 
that nothing in the contract covered vacations for men laid off for this 
particular reason, submitted only the question of arbitrability to the arbi- 
trator. He found the issue arbitrable. The union sought specific performance 
under sec. 301(a) Taft-Hartley Act. The court, holding that it alone had 
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the duty to determine arbitrability of the issue and the finality of the arbi- 
tration clause, said that “nothing in the . . . collective bargaining contract 
expressedly or impliedly gives to an arbitrator appointed thereunder any 
authority to determine the scope of his own jurisdiction and to make a 
binding ruling on the question whether a particular substantive issue is arbi- 
trable by him.” New Bedford Defense Products Div. of Firestone Tire @ 
Rubber Co. v. Local No. 1113 of Int’l Union, United Automobile Workers 
(UAW, AFL-CIO), 160 F. Supp. 103 (D.C. Mass., Wyzanski, J.), affirmed 
42 LRRM 2518 (First Circuit Court of Appeals, July 24, 1958). 


SUIT TO COMPEL EMPLOYER TO ARBITRATE CONTROVERSY 
ON DISCHARGE FOR UNLAWFUL STRIKE IS WITHIN JURISDIC- 
TION OF SEC. 301 TAFT-HARTLEY ACT, even though discharge may 
involve unfair labor practice cognizable by NLRB. Machinists Union uv. 
Cameron Iron Works, 27 U.S. Law Week 2028 (Fifth Circuit Court of Ap- 
peals, June 30, 1958). 


ACTION COMMENCED IN STATE COURT BY EMPLOYER TO VA- 
CATE ADVERSE AWARD HELD NOT TO BE PROCEEDING UNDER 
SEC. 301(a) LMRA REQUIRING FEDERAL JURISDICTION. The union 
sought to confirm an award in the Federal Court, claiming that employer’s 
state court action was outside the LMRA procedure governing collective 
bargaining agreements. In rejecting the union’s contention the court said: 
“The company’s motion in the State court attacking the validity of the award 
is not an action for violation of a contract between an employer and a 
labor organization representing an employee, and as such the district court 
would not have jurisdiction. Mengel Co. v. Nashville Paper Prod. & Spec. 
Wkrs. Union, 6 Cir., 1955, 221 F. 2d 644.” The federal court therefore re- 
manded the matter to the state court. International News Service v. S. L. 
Gereczy, 160 F. Supp. 5 (S.D. N.Y., Murphy, D.J.). 


JURISDICTION UNDER SEC. 301 TAFT-HARTLEY ACT EXISTS 
OVER UNION’S SUIT TO COMPEL ARBITRATION OF GRIEVANCE 
EVEN THOUGH THE GRIEVANCE INVOLVES THE DISCHARGE OF 
ONLY ONE EMPLOYEE. Said the court, distinguishing the Westinghouse 
case, 348 U.S. 437: “The union simply requests that employer perform its 
obligation which runs to the union and therefore a union controversy and 
not one dealing with uniquely personal rights of employees.” Item Co. v. 
New Orleans Newspaper Guild, 27 U.S. Law Week 2017 (Fifth Circuit 
Court of Appeals, June 28, 1958). 


REFUSAL OF UNION TO SEEK ARBITRATION OF ALLEGED UN- 
JUSTIFIED DISCHARGE OF EMPLOYEE ENTITLES LATTER TO 
MAINTAIN MARYLAND DAMAGE SUIT AGAINST EMPLOYER TO 
RECOVER FOR DISCHARGE. Jenkins v. Wm. Schludenberg-T. J. Kurdle 
Co, 27 U.S. Law Week 2042 (Maryland Court of Appeals, July 28, 1958). 
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COURT STAYS ACTION FOR BACK PAY DESPITE FACT THAT ap. 
BITRATION OF SAME ISSUE IS NO LONGER AVAILABLE, SUCH 
ARBITRATION HAVING BEEN STAYED FOR LACK OF TIMELI. 
NESS OF UNION’S DEMAND. A prior decision had found that the en. 
ployees had waived their right to arbitration by failing to initiate proceedings 
within the three day time limit of the contract (N.Y.L.J., May 28, 1959. 
p. 7, Nathan, J.). A court action was then commenced. In granting employers 
motion to stay the action, the court said: “Unfortunately for the worker, 
the cases hold that if the forum of arbitration is chosen, then you must 
pursue your remedy there. Respondent, having failed to do so, cannot now 
select a new forum (River Brand Rice Mills, Inc. v. Latrobe Brewing Co, 
305 N.Y. 36-40; Diamond v. Dougfield, Inc., 159 N.Y.S. 2d 750, aff'd 169 
N.Y.S. 2d 428).” Mill Trucking, Inc. v. Rosalbo, N.Y.L.J., July 16, 1958, p. 2 
(Epstein, J.). 


INDIVIDUAL EMPLOYEE MAY ENFORCE ARBITRATION OF HIS 
GRIEVANCE IN ABSENCE OF UNION SUPPORT WHERE COLLEC.- 
TIVE BARGAINING AGREEMENT STATES THAT “IF THE AG. 
GRIEVED PARTY OR THE UNION DOES NOT TAKE THE GRIEV- 
ANCE TO .. . ARBITRATION ... THE GRIEVANCE SHALL BE 
DEEMED SETTLED.” In refuting employer’s contention that another sec- 
tion (6) of the contract refers only to arbitration initiated by the company 
or the union, the court said: “If this section (6) could be considered with- 
out reference to the other sections of the agreement, there might be merit 
to such a claim.” However, in holding that section 5 is controlling, the court 
said: “It is fundamental that the contract must be taken as a whole and 
all its relevant provisions considered in connection with each other.” Gilden 
v. Singer Mfg. Co., 30 LA 113 (Conn. Supreme Court of Errors, Murphy, 
a). 


IV. THE ARBITRATOR 


COURT WILL APPOINT ARBITRATORS UNDER 1452 C.P.A. WHERE 
CONTRACT BETWEEN PARTIES REFERRED TO THE NEW YORK 
BUILDING CONGRESS WHICH DISCONTINUED ITS ARBITRATION 
FACILITIES. In reversing a lower court decision (digested in Arb. J. 1957 
p. 213) which reasoned that the intent to arbitrate and the means were 
inseparable, the App. Div. said: “There was no agreement here to arbitrate 
before particular arbitrators. The dominant intent was to arbitrate, with the 
machinery of selection of the arbitrators subordinate and incidental. The 
court in its discretion may appoint arbitrators from the former panel used 
by the New York Building Congress, Inc., at the time it engaged in arbi- 
tration. It is not denied that, where a contract provided for arbitration under 
the rules of the Building Congress, its arbitration committee customarily 
appointed three arbitrators. Therefore, the court should appoint three arbi- 
trators of its own selection, to whom, the controversy may be submitted for 
determination.” Delma Engineering Corp. v. K. @ L. Construction Co., 
N.Y.L.J., May 20, 1958, p. 9 (2nd Dept.). 
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WHETHER THE UNION FOLLOWED THE GRIEVANCE PROCEDURE 
SET OUT IN THE CONTRACT HELD TO BE A QUESTION FOR 
THE ARBITRATOR. The union sought to compel arbitration, whereas the 
company claimed non-compliance with the contract procedure. Said the 
court: “Clearly, under the type of agreement in effect here, such a question 
should be determined by the arbitration panel and is not a question for the 
courts.” United Cement, Lime and Gypsum Workers’ Int’l Union, AFL-CIO, 
Local No. 55 v. Allentown-Portland Cement Co., 30 LA 812 (D.C. E.D. 
Penna., Egan, D.J.). 


AWARD DIRECTING A MANUFACTURER TO PURCHASE A SUP- 
PLIER’S BUSINESS CONFIRMED AS WITHIN THE ARBITRATORS’ 
AUTHORITY. In reversing a lower court order vacating the award (digested 
in Arb. J. 1957 p. 175), the App. Div. found that a valid contract existed 
under which the respondent had exercised his option to purchase and that 
the controversy was over the amount and method of payment. The arbitration 
clause covered disagreements “relative to prices, values or considerations” 
or “differences with respect to the interpretation of its terms.” Said the 
court: “The arbitrators were authorized under the arbitration contract and 
the rules of the American Arbitration Association to make an award of 
specific performance.” Sightmaster Corp. v. Burt and General Fuse Co., 
174 N.Y.S. 2d 270 (2nd Dept.). 


V. THE PROCEEDINGS 


PARTICIPATION IN ARBITRATION PROCEEDINGS HELD A BAR 
TO ATTACKING VALIDITY OF SUBMISSION. “Appellants . . . con- 
tend that the agreement to arbitrate was not a valid submission since it did 
not contain a statement of the controversy between the parties. While it is 
true that the agreement to arbitrate does not disclose the subject of the 
arbitration, appellants are debarred from attacking the validity of the sub- 
mission after having participated in the arbitration (Sec. 1458, subd. 2, Civil 
Practice Act). Nor may they do so obliquely by charging that the arbitrators 
exceeded their powers. In the affidavits in opposition to the confirmation 
of the award, appellants have set forth the disputed issues. The decision of 
the arbitrators passed on these issues. . . . Appellants have failed to show 
by any extrinsic evidence that the arbitrators exceeded their powers (see 21 
Carmody-Wait, Sec. 170, p. 575).” Overseas Distributors Exchange v. Benedict 
€ Brothers, 173 N.Y.S. 2d 110 (1st Dept.). 


APPEARANCES BEFORE ARBITRATION BOARD DEEMED WAIVER 
OF FORMAL NOTICE OF ARBITRATION PROCEEDINGS. Said the 
court: “It is ordinarily necessary to the validity of an award by arbitration, 
that the interested parties shall have notice of the hearings of the board 
ad a fair opportunity to be heard. . . . However, where it appears that 
parties have appeared and participated fully in the proceedings without ob- 
jection, they cannot afterward attack the award on the ground that no 
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formal notice of the hearings was given. Sapp v. Barenfeld, 34 Cal. 2d 515, 
520, 212 P. 2d 233.” Lang v. Badger, 320 P. 2d 906 (Cal. App. 2ng 
Dist., Herndon, J.). 


COURT HOLDS THAT VARIOUS “SPECIAL APPEARANCES” oF 
COUNSEL CONSTITUTED A GENERAL APPEARANCE. Plaintiffs a. 
torney, by letter, under the guise of a special appearance sought an adjoun- 
ment on all matters before the arbitrator. The next letter stated that he 
had only appeared specially to question jurisdiction. However, respondent 
subsequently requested an adjournment for illness. Said the court: “It would 
appear therefore that the attempt to appear specially was so intermingled 
with other objections and activities as to constitute a general appearance.” 
An award was therefore confirmed. Werner v. Brenner-Freeport, Inc., N.Y.L], 
July 8, 1958, p. 3 (Conlon, J.). 


CONFIRMATION OF AWARD DENIED WHERE RESPONDENT WHO 
DID NOT PARTICIPATE IN ARBITRATION PROCEEDINGS SETS 
FORTH EVIDENTIARY FACTS WHICH RAISE A SUBSTANTIAL IS- 
SUE AS TO THE MAKING OF THE CONTRACT. The court found that 
“a dispute exists as to whether the alleged agreement was signed, or if 
signed whether the signature was procured by fraud,” and referred the issue 
to trial. Davis v. Local 1199, N.Y.L.J., May 16, 1958, p. 5 (Nathan, J.). 


VI. THE AWARD 


COURT WILL NOT REVIEW AWARD FOR ALLEGED ERRONEOUS 
INTERPRETATION OF CONTRACT TERMS. In confirming an award 
the court said: “Every intendment will be indulged to give effect to arbi- 
tration proceedings” and “to justify the setting aside of an award on at- 
count of error it must be shown that the rights of one of the parties is preju- 
diced by the award. . . . We cannot review the merits of the arbitrator’ 
award. They are empowered to determine issues of law as well as of fact.” 
The court held that under the broad arbitration clause they were precluded 
from reviewing the award. Wetsel v. Garibaldi, 323 P. 2d 524 (Cal. App., 3rd 
Dist., Van Dyke, P.J.). 


COURT AFFIRMS AWARD DESPITE ACTION TO RESCIND CON- 
TRACT ON GROUNDS OF FRAUD WHERE SUCH ACTION WAS 
COMMENCED BY RESPONDENT AFTER RENDERING OF AWARD. 
Said the court: “The institution by the respondent after the making of the 
present motion to confirm the awards of its action to rescind the agree 
ment . . . for fraud is not ground for refusing confirmation, whatever the 
merits of that action so brought. The respondent, having participated in the 
arbitration, is confined to the grounds enumerated in C.P.A., sections 1462 
and 1462-a, and none of these grounds is asserted here.” Minkoff v. Belle 
Maid Dress Corp., N.Y.L.J., Feb. 17, 1958, p. 8 (Hofstadter, J.). 
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AWARD FOR PAY TO A DISCHARGED INDIVIDUAL EMPLOYEE 
HIRED UNDER AN EMPLOYMENT AGREEMENT CALCULATED TO 
THE DAY OF THE AWARD HELD TO BE INDEFINITE AND RE- 
MANDED TO THE ARBITRATOR FOR CONSIDERATION OF THE 
ENTIRE CONTRACT TERM. Said the court: “It is well established that 
a discharged employee is entitled prima facie to recover for the entire un- 
expired portion of his employment agreement without waiting for the term 
to end and that the law imposes on the defendant the duty of coming for- 
yard with proof for the purpose of mitigating and establishing lesser dam- 
ages. .. . An award must be certain and should be so expressed that the 
matters in dispute have been finally and conclusively settled.” The court 
held that in failing to consider the contract term the award was incomplete 
within the meaning of Sec. 1462(4) C.P.A. and remitted the matter to the 
abitrator. Ribakove v. Rich, 172 N.Y.S. 2d 902 (Brown, J.). 


FEDERAL COURT APPLIES NEW JERSEY ARBITRATION LAW RE- 
QUIRING AGGRIEVED EMPLOYEE TO MOVE TO VACATE AD- 
VERSE AWARD IN STATE COURTS BEFORE BRINGING SUIT FOR 
DAMAGES. The employee claiming discharge sought in Federal court to 
vacate award ruling that he had quit the job, and for damages sustained 
asa result of that award. The court, ruling that the Federal Arbitration Act 
was not applicable to the local situation, held that under the Erie v. Tomp- 
kins doctrine the Federal Court must look to the local law. The New Jersey 
Arbitration law contains provisions whereby a party may move to vacate an 
award within three months of delivery of the award. The court noted that 
plaintiff still had time within which to apply to the state courts to vacate 
the award upon statutory grounds. The Federal Court in this situation has 
no jurisdiction either under Federal law or under state law to vacate the 
award. Henry v. U. S. Trucking Co., 161 F. Supp. 67 (D.C. New Jersey, 
Wortendyke, J.). 


AWARD BASED UPON EIGHT CONTRACTS VACATED AS BEYOND 
THE SCOPE OF SUBMISSION WHICH COVERED ONLY SIX CON- 
TRACTS. Said the court: “The arbitrators have no powers except those 
conferred by the written submission (In re Conway, 179 App. Div. 108). The 
arbitrators not having the power to make the instant award, it must be 
vacated.” Brodnax Mills v. Neisler Mills Div. of Massachusetts Mohair Plush 
Co., N.Y.L.J., June 12, 1958, p. 7 (Markewich, J.). 


WHERE DEFENDING PARTY DID NOT MOVE TO CONFIRM AWARD 
PURSUANT TO SECTION 1461 C.P.A., COURT MAY NOT, ON ITS 
OWN MOTION, DO SO, in a proceeding originally brought by plaintiff 
to modify an award, which attempt at modification was rejected by the 
court. Auburn Plastics, Inc. v. Federal Labor Union Local No. 20538, AFL- 
C10, 173 N.Y.S. 2d 361 (Henry, J.). 


DELAY IN CLAIMING FRAUD UNTIL AFTER COMMENCEMENT 
OF PROCEDURE TO CONFIRM ADVERSE AWARD HELD WAIVER 
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BY LACHES. In vacating a previous decision (digested in Arb. J. 1957 p 
216), the Supreme Court of California held that “One seeking to rescind g 
contract because of fraud must act promptly when aware of his right and 
free from undue influence or disability. . . . The fact that appellant, knowing 
of the alleged fraud, waited for at least four months before alleging fraud, 
filed briefs before the arbitrators, agreed to an extension of time within which 
they might make their award and awaited the result of the award, which 
might have been favorable to it, is sufficient to sustain the trial court's 
finding that appellant was guilty of laches, and the finding is therefor 
binding on this court.” Beckett v. Kaynar Mfg. Co., 321 P. 2d 749 (Supreme 
Ct. of Cal., McComb, J.). 


CLAIM OF NO ARBITRABLE ISSUE AS DEFENSE TO CONFIRMA- 
TION OF AWARD PRECLUDED BY PRIOR COURT DECISION AP. 
POINTING ARBITRATOR. Plaintiff had petitioned court to appoint an 
arbitrator and respondent sought dismissal of petition for lack of an arbitrable 
issue. The court overruled respondent’s objections and appointed an arbi 
trator. The plaintiff then sought to have the award modified and respondent 
sought to vacate it, on the same grounds as in his original motion. The 
court, in rejecting any consideration of arbitrability, said: “The general 
argument raised by the respondents that no arbitrable issue was presented 
has been disposed of by the order denying the respondents’ application t 
dismiss the petition as well as by the determination of the arbitrator. In any 
event, it is the general rule that an award in the absence of fraud, corruption 
or other misconduct is final and conclusive and a court may not disturb it 
for error of fact or law.” Ribakove v. Rich, 172 N.Y.S. 2d 902 (Brown, J.). 


AWARD RENDERED ON LAST DAY OF TIME LIMIT SET BY AAA 
RULE 40 AND SUBSEQUENTLY DELIVERED TO THE PARTIES HELD 
TO HAVE BEEN VALIDLY RENDERED. Appellant contended that the 
award should have been delivered to the parties within thirty days after the 
hearings closed. In rejecting this contention the court found that while Rule 
40 governed the rendering of an award, Rule 44 covered its delivery to the 
parties. The court said: “Thus the ‘rendering’ and the ‘delivery’ are pre 
vided for in separate sections of the rule. Time limit is specified as © 
‘rendering’, but there is no such limitation as to ‘delivery’ of the award 
If it had been intended that the time limit should apply to both it would 
have been natural and easy to say so in express language.” In confirming 
the award the court also noted that the Uniform Arbitration Act provides 
separate sections for delivery and rendering. T. W. Poe @& Sons, Inc. © 
The University of North Carolina, 104 S.E. 2d 189 (Sup. Ct. North Carolina, 
Winborne, Ch.J.). 








